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SUMMARY 

Noble Systems, a provider of contact center premise-based software and cloud-based 

contact center solutions, submits these comments in response to the Commission’s Public Notice 

of Comments On Interpretation of the Telephone Consumer Protection Act (“Public Notice”) in 

light of the D.C. Circuit’s ruling in ACA Int’l v. FCC, 885 F.3d 687 (D.C. Cir. 2018) (“ACA Int’l”).   

Noble Systems encourages the Commission to clarify the scope of an automatic telephone 

dialing system (“ATDS”) using the statutory definition, with no more and no less than the indicated 

functions recited in the statutory definition.  Doing so brings clarity to a topic that has been the 

focus of intense debate and past ambiguity. There is no need, and no statutory basis, to further 

graft into the definition of an ATDS any additional functions or limitations that are not stated in 

the Telephone Consumer Protection Act (“TCPA”) statute.  Attempting to incorporate specific 

functions or capabilities impermissibly rewrites the statutory language.  Interpreting the scope of 

an ATDS as limited by the statutory definition does not adversely impact the Commission’s ability 

to address the growing problem of illegal calls.  As noted by Commission itself in a Congressional 

hearing, no further authorities are needed by the Commission to address the problem of illegal 

calls. 

The statutorily defined functions for equipment that is an ATDS requires the equipment to 

use a random or sequential number generator to produce or store numbers and to dial those 

numbers.  Defining additional functions, such as: how fast a large number of calls can be 

established, dialing numbers from a stored list, the degree of human intervention required to 

originate a call, or the relative ease of modifying the equipment’s functionality adds unnecessary 

ambiguity. These characteristics are not supported by the statutory definition of an ATDS, and are 

not needed to meet the goals the statute was intended to address. 

An aspect of the TCPA statute that does require clarification is the language prohibiting 

the use of an ATDS to make calls.  Two possible interpretations have been identified, one that 

clearly addresses the problem the statute was intended to solve, and one that does not.  The 

Commission should select the interpretation that addresses the problem the statute was designed 

to address.  Specifically, the Commission should interpret the prohibition of making calls made 

from an ATDS as involving using the statutorily defined functions when making calls.  
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Specifically, if the statutorily defined functions of an ATDS are not used to make a call, then that 

call should not be deemed as originating from an ATDS.  To read the statute as prohibiting calls 

made without using the statutorily defined functions improperly broadens the scope of the 

prohibition beyond what Congress intended.   

On the issue of reassigned numbers, the Commission should consider a broad interpretation 

of “called party.”  The called party is the intended person or organization that the caller reasonably 

expected to reach.  Once the call originator is actually informed that the number was reassigned, 

then the caller knows they will not reasonably reach the intended called party. This essentially 

results in an “actual notice” framework for informing the caller a number has been reassigned. 

This should go hand-in-hand with mandating call originators offer mechanisms allowing a 

called party to provide actual notice of number reassignment.  These mechanisms could be used 

by the called party to indicate revocation of consent to the caller for other purposes, such as to 

request cessation of calls which do not originate from an ATDS.  The Commission should 

recognize that there are certain situations in which callers may receive unwanted calls, but which 

do not violate the TCPA, and hence may not be under the Commission’s TCPA regulatory 

authority.  In some cases, there are other regulations or industry solutions (such as call 

blocking/call labeling) that are effective in addressing these situations. 

On the topic of the scope of “persons” and aspects related to debt collection rules, Noble 

Systems reserves comments at this time.  
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I. Understanding the Context of Portions of ACA Int’l 

The Commission issued the Public Notice to seek comments regarding what constitutes an 

ATDS in light of ACA Int’l.1 The Public Notice poses a number of questions seeking input 

regarding the scope of an ATDS.  These include questions directed to what “functions a device 

must be able to perform to qualify as an automatic telephone dialing system.”2  The Public Notice 

continues with posing such questions:3 

• The court further noted the Commission said another basic function was to “dial 

thousands of numbers in a short period of time,” which left parties “in a 

significant fog of uncertainty” on how to apply that notation.   

• How “automatic” must dialing be for equipment to qualify as an automatic 

telephone dialing system?   

• Does the word “automatic” “envision non-manual dialing of telephone numbers”?   

• Must such a system dial numbers without human intervention?  Must it dial 

thousands of numbers in a short period of time?  If so, what constitutes a short 

period of time for these purposes? 

The Commission appears to have interpreted ACA Int’l as indicating that such specific 

questions need to be answered by the Commission or that the Court implicitly agreed with certain 

underlying assumptions supporting these questions.  That would be an error.  The D.C. Circuit 

merely provided these questions and associated statements to support its holding that the 

Commission’s ruling was arbitrary and capricious.  The Commission should not presume that 

answering such questions necessarily means any regulations based on those answers are either 

necessary or acceptable in defining the scope of an ATDS. 

Reviewing the ACA Int’l decision at a high level add some contexts for some of the specific 

portions highlighted by the Commission in the Public Notice. Part I of ACA Int’l provides 

background, history, and purpose among other aspects.4  Part II begins by stating the standard by 

which agency rulings can be set aside (the “arbitrary and capricious” or “unreasoned” standard 

                                                           

1
 ACA Int’l v. FCC, 885 F.3d 687 (D.C. Cir. 2018).  All subsequent page references to this case are made using the 

slip opinion page numbers.  
2 Public Notice, p. 2. 
3 Id., pp. 2-3. 
4 ACA Int’l, p. 5- 10.    
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under the Chevron test).5  Then, Part II.A addresses the Commission’s efforts to clarify what is an 

ATDS.6  Part II.A.1 addresses the “capacity” aspect of an ATDS, with subparts a – d focusing on 

various specific arguments related to this interpretation.  Section II.A.1.d then ends by finding the 

Commission’s interpretation of “capacity” as “an unreasonably, and impermissibly, expansive 

one.”7 

 Next, in Part II.A.2, the Court indicates that having addressed the “capacity” issue of an 

ATDS, it now addresses the functions associated with the “capacity.”8  First, the Court indicates it 

has authority to review the issue.9  Next, the Court discusses the two statutorily enumerated 

functions of an ATDS, and indicates the Commission has sought to address questions regarding 

these functions.10  Next, the Court explains why the Commission’s recent efforts “falls short of 

reasoned decisionmaking….”11  The Court then states on one issue regarding the statutory 

definition that the Commission offers “two minds on the issue.”12  Next, “[t]o see why” this is the 

case, the Court discusses further details of the Commission’s perspectives.13  The Court then 

culminates the analysis of these two positions by asking, “[s]o which is it….?”14  The Court the 

adds:   

It might be permissible for the Commission to adopt either interpretation. But 

the Commission cannot, consistent with reasoned decisionmaking, espouse both 

competing interpretations in the same order.15 (Emphasis added.)  

  

The Court is not stating either one interpretation is correct, nor indicating a preference for 

one over the other.  The Court is stating a fundamental basis for setting aside an agency ruling 

under the Chevron analysis – namely that the order lacks reason.  To that end, the Court is stating 

that any agency decision offering two competing interpretations in the same order lacks reason.  

                                                           
5 Id., p. 11. 
6 Id., p. 12. 
7 Id., p. 23. 
8 Id., p. 23. 
9 Id., part a., p. 23-24. 
10 Id., part b, p. 24-25. 
11 Id., p. 25. 
12 Id., p. 25. 
13 Id., p. 25 – 27. 
14 Id., p. 27. 
15 Id., p. 27. 
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“The 2015 ruling, while speaking to the question in several ways, give no clear answer (and in fact 

seems to give both answers).”16  If an agency decision interprets a statute as mandating “Widgets 

must be mostly square” while also stating “Widgets cannot be mostly square”, then it cannot be a 

reasoned decision.  This can be ascertained without knowing the bounds of “mostly square” and 

without knowing the exact the scope of a “widget.”   

The phrase “[it] might be permissible” suggests that the Court is hypothetically assuming 

that either interpretation may be permissible, without analyzing whether either one is correct.  The 

Court does not say which interpretation is correct or preferred, but merely that both cannot stand 

together.  Indeed, by using the phrase “might be” the Court is signaling that it did not undertake 

any rigorous analysis as to whether the statement is correct.  Thus, the Court was not taking a 

position as to which of the identified functions was correct or necessary.  Specifically, the Court 

was not suggesting that one position would be correct subject to the further questions (such as the 

functions of an ATDS) being addressed by the Commission. 

The Court also provided the following paragraph characterizing the prior discussion and 

the following discussion which includes the “automatic” reference.   

The uncertainty in the 2015 ruling, moreover, does not stop with the question of 

whether a device must be able to generate random or sequential numbers to meet the 

statutory definition. The ruling is also unclear about whether certain other referenced 

capabilities are necessary for a dialer to qualify as an ATDS.17 

The very next paragraph begins with “For instance, the ruling states that the “basic 

function” of an autodialer is the ability to “dial numbers without human intervention.”” 18  Thus, 

the second paragraph on page 28 was intended to be an example of the lack of clarity as to 

“whether certain other referenced capabilities are necessary for a dialer to qualify as an ATDS.” 

The Court continues to discuss the Commission’s positions regarding human intervention, and 

concludes that this leaves a “fog of uncertainty about how to determine if a device is an 

ATDS….”19 

                                                           
16

 Id., p. 27. 
17 Id., p. 28. 
18 Id., emphasis added. 
19 Id., p. 29. 
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The Court essentially stated that the Commission’s rulings as written were unclear and on 

that basis set the ruling aside.  The Court’s discussion does not address, e.g., whether the 

Commission can or should define additional functions. By stating “[i]t might be permissible for 

the Commission to adopt either interpretation”, the Court was not ratifying the correctness of 

either interpretation, nor ratifying that “human intervention” was a correct and necessary 

characteristic of an ATDS.  The Court was only stating that these “side-by side propositions are 

difficult to square.”20 

The Commission appears to presume that the questions raised by the Court indicate the 

Court has ratified certain aspects. For example, the Commission seeks clarification on “the 

functions a device must be able to perform to quality as an ATDS.”  The Commission seeks input 

on one question raised by the Court, such as what it means to be “dialing thousands of numbers 

in a short period of time.”  Correspondingly, the Commission now asks “what constitutes a short 

period of time for these purposes?”  The Court did not ratify that this function is appropriate to 

be used to define an ATDS nor that any functions beyond the statutorily defined functions were 

necessary or even appropriate to be defined.  The Court was merely pointing out that this 

characteristic was unclear. 

If the Commission determines that the “short period of time” is e.g., 60 seconds (or some 

other value), that outcome may be precise and unambiguous.  However, incorporating this 

requirement in a TCPA regulation may be arbitrary and/or exceeding the statutory authority given 

to the FCC.  Returning to the widget example, an agency ruling stating both “Widgets must be 

mostly square” and “Widget cannot be mostly square” is not saved by defining what is “mostly 

square” if the regulation defines something else as a Widget.  Nor, does it mean that selecting the 

first interpretation that widgets must be mostly square (even when “most square” is precisely 

defined) makes that regulation correct.  The statute being interpreted may define a widget in such 

a way as precluding it from being square.   

Consequently, for all of the questions the Commission seeks answers and comments 

regarding an ATDS, the Commission should carefully establish the basis for determining whether 

addressing any of these questions in a ruling first lies within the “agency’s zone of delegated 

                                                           
20 Id., p. 28. 
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authority.”  The Commission should not presume that merely because the Court included some 

discussion on a question or function of an ATDS that the Commission should conclude that is  

appropriate to define such functions in a TCPA ruling.   The Commission should first analyze 

whether it has the authority to incorporate that aspect into its ruling.  

II. SCOPE OF AN ATDS 

a. Background and Policy Considerations 

The TCPA prohibits “mak[ing] any call (other than a call made for emergency purposes or 

made with the prior express consent of the called party) using any automatic telephone dialing 

system….”21 The FCC requests comments on what constitutes an “automatic telephone dialing 

system” (“ATDS”) to aid in its interpretation of an ATDS under the TCPA.  It is well recognized 

that the TCPA provides a definition of an ATDS, which is:  

 equipment which has the capacity – (A) to store or produce telephone 

numbers to be called, using a random or sequential number generator; and (B) to 

dial such numbers.22 

This definition of an ATDS achieves a key goal of a problem that the TCPA was intended 

to address.  The TCPA was passed in 1991 to address the growing use of computerized dialing 

equipment in the 1980’s.  During this time, computer controlled devices were used to originate 

calls and play a prerecorded message from a cassette player to the party answering the call.  The 

congressional record discusses several problems that arose as a result of the indiscriminate dialing 

practices used by telemarketers with the primitive computerized dialing equipment.23  

Indiscriminate dialing resulted when computer based equipment was programmed to dial a random 

or sequentially generated telephone number.24  The latter involved indicating a range of numbers 

to be dialed, such as dialing all the telephone numbers (212) 418-0000 through (212) 418-9999.  

Both of these approaches of generating telephone numbers to dial resulted in calls being 

                                                           
21 47 U.S.C. 227 (b)(1)(a). 
22 47 U.S.C. 227 (a)(1). 
23 Attached to these comments are a copy of the House Report 102-317 (“H.R.”) and Senate Report 102-178 

(“S.R.”) for reference.  
24 See, e.g., S.R., page 2 describing problems when telemarketers “call numbers randomly or sequentially”; H.R., 

page 10, describing how “[t]elemarketers often program their systems to dial sequential blocks of telephone 

numbers, which have included those of emergency and public service organizations, as well as unlisted telephone 

numbers.” 
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established to hospitals, police stations, first responders, and other parties that would obviously 

have no interest in receiving telemarketing calls.  Rather than buying a list of numbers (which was 

costly by itself)25 and which required using more sophisticated computer controlled dialing 

equipment to process that list of numbers,26 any person could instead set up their own primitive 

telemarketing business with their existing home or business phone line (or two or four) by using 

this less expensive device to blast sales messages in their local area.27  An existing small business 

already having several phone lines could simply placing these devices in a closet and begin a 

telemarketing program.  

Indiscriminate dialing also resulted in calls made to individuals using cell phones, which 

at that time were comparatively expensive to use.28  Another undesirable aspect was due to the 

nature of the telephony technology used at that time.  Namely, “automatic dialing systems” (which 

referred to device playing pre-recorded announcements)29 frequently resulted in “tying up” a 

residential (wireline telephone) called party’s line.30  Calls that played a pre-recorded 

announcement to a residential line would “tie up” the called party’s telephone line after the called 

party answered and then hung-up the phone. After the called party hung up, the telephone line 

remained connected to the caller’s equipment playing an announcement. Thus, if the called party 

went “off-hook” (i.e., lifted the handset off of the telephone set to make a call), the called party 

would still hear the announcement being played. It would sometimes take 30 seconds for the call 

to be completely terminated after the answering party when “on-hook” (hung-up the handset).31  

Dialing sequentially generated telephone numbers impacted businesses having multiple telephone 

lines with sequentially assigned telephone numbers as they would find all their telephone lines tied 

                                                           
25 See e.g., H.R. pp. 7-8. 
26 This would require a computer with disk drives, keyboard, and monitor, which at that time was several thousands 

of dollars.  
27 Such devices were known as ADRMP (automatic dialing recorded message players) or a ADAD (automatic 

dialing and announcing devices).  See, e.g., S.R. p. 2.     
28 S.R., p. 2. 
29 See, e.g., H.R. p. 6, “Automatic dialing systems (automatic telephone dialers coupled with recorded message 

players) ensure that a company’s message gets to potential customers in the exact same way, every time, without 

incurring the normal cost of human intervention.”  See also, S.R. p 2, describing the reasons for consumer 

complaints is due to the use of “automatic dialer recorded message players (ADRMPSs) or automatic dialing and 

announcing devices (ADSDs).  These machines automatically dial a telephone number and deliver to the called 

party an artificial or prerecorded voice message.”  
30 S.R., p. 10. 
31 Id.  
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up when sequentially based telephone numbers were dialed. These businesses could not receive 

incoming calls nor make outgoing calls for periods of time.   

Banning dialing equipment that used random or sequential number generators that 

produced/stored the telephone numbers to be dialed was seen as a solution to the problem of 

indiscriminate dialing.  Thus, Congress defined an ATDS in the statute and prohibited its use to 

call certain numbers.  Congress did not prohibit using a computer to dial calls.32  An ATDS could 

be used to deliberately dial a hospital, police station, or cell phone number, as long as that 

equipment did not generate and dial the number using a random or sequential number generator or 

consent was obtained in advance.33  Thus, the definition of the ATDS in the statute was carefully 

tailored to address this problem.  

The TCPA also included provisions to preclude playing pre-recorded announcements to 

residential lines and established a national do-not-call database to prevent unwanted telemarketing 

calls.  Taken as a whole, the TCPA addressed the problems of a) unwanted telemarketing calls, b) 

calls delivering unwanted pre-recorded announcements to residential lines, and c) indiscriminate 

dialing to certain categories of destinations.  Congress granted the Commission authority to 

interpret the TCPA, but Congress did not grant free reign on the Commission to regulate any type 

of computer controlled dialer as Congress limited the definition of an ATDS in the statute.    

 The Commission now seeks input on the scope of an ATDS, including the interpretation 

of “capacity” in the statutory definition of an ATDS and which further functions are necessary for 

equipment to be considered an ATDS.  Noble Systems proposes that the interpretation should be 

consistent with how Congress intended the TCPA to address the problems of indiscriminate 

dialing, unwanted telemarketing calls, and unconsented prerecorded announcements.  The ACA 

Int’l ruling shows the result of the Commission adopting an overly broad statutory interpretation 

of ATDS, which exceeded the scope of the problem to be addressed and the Commission’s 

authority.  The D.C. Circuit has cautioned the Commission from extending the statutory definition 

of an ATDS in order to regulate modern technologies in perpetuity.34  With this understanding, if 

                                                           
32 Congress was well aware that other telemarketers did not use such automated equipment to make calls playing 

recorded announcement.  S.R. p. 5-6.; see also. H.R. page. 8.  
33 See e.g., S.R. p. 3, defining automated calls should be permitted if consent is received.  
34 ACA Int’l, p. 20. 
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newer technologies must be regulated, it is not the Commission’s role to redefine an ATDS to 

cover new technologies. 

The meaning of “capacity” in the statutory definition should be interpreted as a “present 

capacity” of the statutorily defined functions. Congress intended to address the problems of 

indiscriminate dialing that resulted in calls being placed to certain categories of destinations, and 

precluding the recited functions from being used in dialing equipment was effective in addressing 

that problem.  No further functions should be incorporated into the ATDS definition beyond what 

is defined in the statute. The additional functions identified by the Commission in the Public Notice 

are not needed to address problems of indiscriminate dialing, unwanted telemarketing calls, and 

unconsented prerecorded announcements to residential lines. Incorporating any additional 

functions to the statutorily defined functions of an ATDS will prove to be just as problematic as 

past attempts have proven to be.   

Further, the effort to incorporate additional functions necessary to identify an ATDS may 

be rendered moot based on how other aspects of the TCPA are interpreted; specifically how the 

prohibition of using an ATDS to make a call is to be interpreted.  

b. Interpreting “Capacity” as a “Present Capacity” 

The statutory definition states an ATDS is “equipment which has the capacity – (A) to 

store or produce telephone numbers to be called, using a random or sequential number generator; 

and (B) to dial such numbers.”  An issue presented in the ACA appeal involved the scope of the 

term “capacity.”  Two competing interpretations were offered: the first interpretation was 

commonly referred to as the “present capacity” interpretation and the second was referred to as 

the “potential capacity” interpretation.  

Noble Systems, as with the other plaintiffs of ACA Int’l, submits the “present capacity” 

interpretation is preferred and should be adopted by the Commission.  Although the ACA Int’l did 

not explicitly state that the “present capacity” interpretation is preferable, it did state that “[i]t is 

untenable to construe the term ‘capacity’ in the statutory definition of an ATDS in a manner that 

brings within the definition’s fold the most ubiquitous type of phone equipment known….”35  The 

                                                           
35 ACA Int’l, p. 17. 
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Court was referring to the “potential capacity” interpretation offered by the Commission.  Hence, 

to the extent that ACA Int’l rejected the potential capacity interpretation, the only logical 

conclusion is that the “present capacity” interpretation is preferred. Further, adopting a “present 

capacity” interpretation is unlikely to result in the Commission overstepping its authority and 

likely to be upheld if appealed.  

  The “present capacity” interpretation means that the statutorily defined functions must be 

present in equipment for it to be an ATDS.  Specifically, the statutorily defined functions of an 

ATDS consist of 1) a random or sequential number generator that generates a telephone number(s) 

and 2) the capability to dial the number(s) generated to make a telephone call.  For simplicity, 

these may be referred to herein as “a random/sequential number generator” and “dialing” functions 

(or similar shorthand language).  It should be noted that these statutorily defined functions require 

that they interact together.  That is, it is not sufficient that equipment has a random/sequential 

number generator and a separate ability dial a number to make a call.  The requirement is that the 

random/sequential number generator generates telephone numbers which are then dialed to make 

calls.   

The use of a sequential number generator for initiating calls was well known prior to the 

passage of the TCPA in 1991, as evidenced by U.S. Patent 4,188,510, entitled Telephone 

Sequential Number Dialer with Number Incrementing, filed in 1978.36  Another patent detailing a 

system for indiscriminate dialing is U.S. Patent 3,943,28937, entitled Automatic Telephone Caller, 

filed in 1974 , 17 years prior to the passage of the TCPA.  Random number generators were also 

well known, as described in U.S. Patent 4,922,520, entitled Automatic Telephone Polling System, 

filed in 1989.38  One can imagine the havoc such devices caused when use to dial random or 

sequentially generated telephone numbers.   

Using the present capacity interpretation allows equipment that is an ATDS to be readily 

identified. The statutorily defined functions are clear: a device that is capable of generating 

telephone calls using a random or sequential number generated, then it has the requisite 

functionality.  If these statutorily defined functions can be identified in the equipment in question, 

                                                           
36 https://patentimages.storage.googleapis.com/24/d3/aa/275bab6d835b7a/US4188510.pdf 
37 https://patentimages.storage.googleapis.com/37/2b/7c/20625e71e8090f/US3943289.pdf 
38 US Patent 4,599,493, filed in 1984 disclosed a system for what is essentially predictive dialing. 
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then the equipment is an ATDS. If the statutorily defined functions cannot be identified, then the 

equipment is not an ATDS.   While past equipment may have incorporated circuitry to generate 

these functions (see, e.g., U.S. Patent 4,188,510), more modern equipment uses software to 

perform these function (see, e.g., U.S. Patent 4,922,520 disclosing a microprocessor for generating 

the random number).   

Many modern dialer vendors do not incorporate such functionality today.  This was 

acknowledged by the Court. “And at least some predictive dialers, as explained, have no capacity 

to generate random or sequential numbers.”39 Indeed, for many applications, the call center 

operator desires to direct each call to a specific intended person (a customer), the purpose of which 

would be frustrated if they dialed indiscriminately. For example, attempting to notify the owner 

of a particular automobile of a safety recall by using a random or sequential number generator to 

generate the telephone numbers would be an absurd practice today.  In contrast, at the time the 

TCPA was approved, a major problem to be addressed involved indiscriminately “blasting” 

telemarketing messages.40  To the extent the TCPA eliminated indiscriminate dialing by 

legitimate operators, the TCPA should be viewed as successful.41 

As noted above, proving equipment is an ATDS using a “present capacity” interpretation 

requires that the statutorily defined functions (software or corresponding circuitry) must be 

identified in equipment.  Those skilled in the art would be able to identify whether software code 

or circuitry performs the statutorily defined functions in equipment that originates the calls.  Thus, 

the test is not whether one could write, augment, modify, combine, or change the existing code or 

circuitry to perform the existing statutory functions, but merely to show they are present.  

In contrast, using a “potential capacity” interpretation is problematic.  First of all, given 

enough time and money, anything can be modified to perform these functions.  For example, a 

kitchen appliance could be theoretically modified to add hardware/software to perform these 

functions.  Because of such extreme hypothetical situations and the acknowledgement that 

anything could be modified, the question has evolved from not whether equipment can be 

                                                           
39 ACA Int’l, p. 27. 
40 Indeed, much of the Senate Report and House Report discuss the delivery of telemarketing messages.  
41 It is recognized many illegitimate operators and scammers engage in indiscriminate dialing that play pre-recorded 

messages, but other regulations were intended to target these types of calls, such the DNC list, the prohibition of 

playing pre-recorded messages, and the prohibition of using a spoofed caller ID with the intent to deceive.  
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modified, but rather how difficult would it be to modify a piece of equipment?  (Or some variation 

of this question.)   

As expected, the answer to such a question is fact-based and subjective. This type of test 

will never offer sufficient guidance to render a regulation unambiguous and useful for judicial 

determination.  Adopting a “potential capacity” interpretation is rife with uncertainty, as it attempts 

to address hypothetical considerations of how much is involved to modify equipment to perform 

the statutorily required functions.  There is no clear delineation as to how much “reconstruction” 

or “modification” of equipment is required for such “potential capacity” to exist.   

Consider the supposedly simple issue of how much effort is required to modify software 

in processing equipment to add a random/sequential number generator function.  Assume the 

equipment is some form of a computer processor based device such as a smartphone.  It is 

recognized that software can be readily installed on a smartphone by an end-user downloading a 

mobile application to the smartphone. The ease and speed of this task is relatively simple and fast.  

(Although a number of years ago, doing so was not readily feasible, reflecting how technology can 

change the analysis significantly.)  Next, consider the situation when the device is an enterprise 

PBX.  Modifying this software could be accomplished by installing an application program on a 

PBX, which may require additional skill and time by an information technology (“IT”) 

professional compared to an end user downloading a mobile application on a smartphone.  Finally, 

consider if the device is a computer server; modifying software in this case may require physically 

replacing a PROM (programmable read-only memory) chip that stores software.  If the PROM 

chip is soldered to the motherboard, this could be extremely complicated to replace and is well 

beyond the skills of a typical IT professional. There are a number of variations in-between these 

extremes.   However, attempting to define which of these hypothetical mechanisms constitutes a 

permissible approach for modifying software is not likely to be an easy task and one the 

Commission should not undertake, nor expect judges to perform this task. 

When considering the problems addressed by the TCPA, namely that indiscriminate calling 

should be prevented as well as protecting the privacy of individuals, it become tenuous to see how 

these problems are addressed by analyzing the relative ease of how software could be modified in 

these different devices. There is no statutory support, nor any evidence in the record, that Congress 
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intended the Commission to address the problem of indiscriminate dialing by having the 

Commission regulate how easy it is to update software to potentially perform the statutorily 

defined functions.  Congress effectively addressed the problem of indiscriminate dialing by 

prohibiting the use of equipment having the statutorily defined functions, as opposed to prohibiting 

equipment which could be modified to incorporate the statutorily defined functions.  

 Addressing questions of how much effort is required to reconstruct a device in order to 

transform the device from a non-ATDS into an ATDS is exactly the question that industry seeks 

to avoid.  Hypothetical considerations of what functional modifications may be required to 

equipment to make equipment into an ATDS (e.g., ‘flipping a switch) is similar to the above 

hypothetical examples of modifying software of a device to make it into an ATDS.  At what level 

does the reconstruction exceed a threshold necessary to transform it into an ATDS?  Would 

replacing one integrated circuit or altering one drop-down menu option be simple enough or would 

replacing two or more circuits or several drop-down menu options be too complicated?  How is 

this exercise even useful?  The Commission should not expect judges or juries to engage in 

evaluating hypothetical scenarios involving future changes, modifications, or additional functions 

that are needed to transform equipment into an ATDS.   

 The D.C. Circuit indicated the question of how to interpret the definition related to 

“present” or “potential” capacity may turn on as to “how much is required to enable the device to 

function as an autodialer.”42  This language can be interpreted as the Court rephrasing the parties’ 

position as to the interpretation of “capacity.”  The Court’s language posed rhetorical questions 

(such as whether this involves the simple flipping of a switch or a top-to-bottom reconstruction) 

which the Court did not answer, nor mandate an answer.  Rather, the Court posed the questions in 

order to demonstrate that the Commission’s 2015 Order was arbitrary and/or capricious. The Court 

used this analysis in the context of discussing how the Commission’s interpretation was overly 

broad and concluded that “the Commission’s interpretation of the term “capacity” in the statutory 

definition of an ATDS is ‘utterly unreasonable in the breadth of its regulatory [in]clusion.’”43 

                                                           

42
 ACA Int’l, pp. 13, 14. 

43 ACA Int’l, p. 19. 
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The text should not be interpreted as recommending the Commission undertake defining 

whether simple flipping of a switch is sufficient nor addressing what constitutes a “top-to-bottom 

reconstruction” of the equipment.  The analysis was merely part of the Commission’s perspective 

of why the Commission’s interpretation was overly broad.  The Court was not stating had the 

Commission defined exactly what the functions of an autodialer were then the Commission’s 

interpretation would have been upheld.  In fact, the Court did not even imply that the Commission 

had authority to define any additional functions beyond those in the statutory definition.  Because 

the Court found the Commission’s interpretation were overly broad and/or ambiguous, and held 

that the Commission’s interpretation failed the “arbitrary and capricious” test, the Court had no 

reason (nor any opportunity) to further address the issue of whether the Commission had authority 

to even define such functions.   

Interpreting an ATDS as equipment having a present capacity addresses the issues the 

TCPA was intended to solve.  Because indiscriminate dialing was caused when equipment dialed 

random or sequentially generated telephone numbers, defining an ATDS as equipment that 

incorporates those functions along with prohibiting the use of such equipment effectively 

addresses the problem.  Prohibiting use of equipment that is configured to dial random or 

sequentially generated telephone numbers is carefully tailored to resolve the problem of 

indiscriminate dialing. On the other hand, defining equipment that could be so modified is an 

overly broad attempt to resolve the problem of indiscriminate dialing.  

 

c. The “Potential Capacity” Interpretation Has Not Been Applied to Other 

Portions of the TCPA (Nor Would it be Applied) 

The TCPA includes a corresponding prohibition on sending advertisements using a 

computer to a facsimile machine.  Specifically, the language states: 

Prohibitions.  It shall be unlawful for any person within the United 

States, or any person outside the United States if the recipient is within the 

United States— 

to use any telephone facsimile machine, computer, or other device to 

send, to a telephone facsimile machine, an unsolicited advertisement… 
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Further, the TCPA also includes a definition of a telephone fax machine.   

The term “telephone facsimile machine” means equipment which has 

the capacity (A) to transcribe text or images, or both, from paper into an 

electronic signal and to transmit that signal over a regular telephone line, or (B) 

to transcribe text or images (or both) from an electronic signal received over a 

regular telephone line onto paper. 47 USC. 227 (a)(3)(emphasis added). 

 

It is well recognized that a desktop or laptop computer can be modified by installing 

software to perform fax handling functions, specifically to receive telephone faxes.  Such 

applications can also be readily downloaded for a smartphone.  Thus, adopting a “potential 

capacity” interpretation results in a smartphone or a computer having the potential capacity to 

perform the statutorily defined functions of a telephone facsimile machine.  Therefore, one would 

conclude by using a “potential capacity” interpretation essentially every smartphone and computer 

today is a “telephone facsimile machine” even though such functions may not be used, nor may be 

even present, in the smartphone or computer when it receives an advertisement.  If this logic is 

applied, then any unsolicited advertisement received by a smartphone or computer in an email or 

on a web page would violate the TCPA for sending an unsolicited ad to a fax machine.   

Applying a “potential capacity” interpretation in this part of the TCPA has not been done, 

nor would the Commission likely tolerate such an interpretation. Congress addressed the junk fax 

problem by defining a “telephone facsimile machine” and prohibiting its use for sending 

unsolicited advertisements.  Similarly, Congress addressed the problem of indiscriminate dialing 

by defining an ATDS and prohibiting its use for calling certain types of numbers.  In neither case 

does adopting such an unreasonably broad interpretation of “capacity” better address the problem 

Congress was attempting to solve.  In both instances, the preferred interpretation of “capacity” is 

one that refers to current functions present in the equipment, and the prohibition pertains to using 

those functions in that equipment to initiate a communication. There is no persuasive reason why 

“capacity” would have one meaning in the TCPA when defining an ATDS and another meaning 

when defining a facsimile machine.  
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d. “Store or Produce Telephone Numbers to be Called, Using a Random or 

Sequential Number Generator”  

The interpretation of this phrase has raised questions relevant to the scope of an ATDS.  

While it is clear how a random or sequential number generator can be used to produce a telephone 

number, the question has been raised: how can a random or sequential number generator be used 

to store a telephone number?  Generating a sequence of numbers inherently requires generating 

more than one number.  Those familiar with algorithms or circuits for generating sequential 

numbers will readily appreciate how a sequential number generator (as well as a random number 

generator) can be used to store such numbers.  

In order to generate a sequence of telephone numbers and call them, there are two 

fundamental approaches using a sequential number generator.  One approach is to generate an 

initial telephone number and then originate a call.  This is the approach described in the 

aforementioned U.S. Patent 3,943,289.  The process is repeated for each number generated in the 

sequence.  In this manner, only one number is stored at a time.  The other approach is to use the 

sequential number generator to generate all the numbers to be dialed (prior to dialing), and this 

inherently requires storing the numbers and then dialing the numbers.  In this latter approach, it is 

readily appreciated that the sequence of numbers stored in memory could be considered a list. In 

this manner, one skilled in the art would recognize how a sequential number generator can be used 

to generate and store numbers that are to be dialed.   

For the sake of illustration, assume that 100 numbers are to be generated.  The sequential 

number generator will typically start with a given initial number stored in a working register (a 

special purpose memory location), and using that number, generate the next number, which is also 

retained in the working register.   In order to preserve that number for future use, it will be copied 

to another memory location where the sequence of numbers will be found.  Then, the sequential 

number generator will generate the next number in the sequence using the same process. Quite 

often, this is accomplished by adding one to the existing number found in the register.   In order to 

preserve this second number, it too will be copied to the next available memory location relative 

to the first number.  This results in the sequence of numbers stored in memory.   
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There is no meaningful distinction in the result between generating sequential numbers that 

are dialed one at a time or generating numbers stored in a list which are then dialed.  Both 

approaches result in calls being indiscriminately dialed using sequentially generated telephone 

numbers.  Presumably, Congress did not intend one approach to be allowable and the other 

prohibited, since both approaches result calls being indiscriminately dialed. Thus, the statutory 

language is readily understandable, and involves a sequential number generator producing and 

storing the number to be dialed.  

That a computer may be capable of dialing sequentially generated telephone numbers 

stored in a list is an ATDS should not interpreted that such equipment also is an ATDS.  ACA Int’l 

considered this argument and dismissed this interpretation.44 The definition of an ATDS 

specifically recites “a random or sequential number generator” and reading that limitation out of 

the definition ignores these specific words in the statute, rendering them superfluous.  Because a 

key purpose of the TCPA was to stop indiscriminate dialing, reading out “random or sequential 

number generator” unduly broadens the scope of the ATDS definition.  

 

III. ONLY CALLS MADE BY EQUIPMENT USING THE STATUTORILY 

DEFINED ATDS FUNCTIONALITY ARE CALLS MADE BY AN ATDS. 

Based on a plain reading of the statutory definition of an ATDS, an ATDS must have the 

statutorily defined functions of storing or producing telephone numbers to be called, using a 

random or sequential number, and dialing such numbers.  The Commission seeks input on a 

fundamentally important issue, which was identified in the D.C. Ruling, but which was not briefed 

in that case.45  That question is: does the TCPA prohibit making a call from equipment which is 

an ATDS even if the statutorily defined ATDS functions are not used by the equipment in making 

the call?46  The issue is fundamentally important because resolving this question has the potential 

to render moot other issues raised by the Commission.   

                                                           
44 ACA Int’l, p. 25-26. 
45 ACA Int’l, p. 31.  “Petitioners, however, raise no challenge to the Commission’s understanding of the statutory 

words, “make any call using” an ATDS….Our consistent practice is such a situation is to decline to address (must 

less resolve) the issue.” 
46 In such instances, it is assumed that no consent is present to call the enumerated types of numbers.  
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Only a call originating from equipment using the statutorily defined functions should be 

considered as a call originating from an ATDS.  First of all, Congress passed the TCPA to address 

the problems of the invasion of privacy caused by indiscriminate calling.  It is clear that prohibiting 

calls that originate using randomly generated or sequentially generated telephone number 

addresses that issue.  Prohibiting calls from equipment having the functions, but where the 

functions are not used, further results in prohibiting calls that are purposefully directed to a 

particular identified number (i.e., not one randomly or sequentially generated).  This does not serve 

to address the problem identified by Congress.47  Thus, prohibiting calls that are deliberately 

targeted to a wireless number simply because of technology present in the calling device, but which 

was not used, is not focused on the problem of curbing indiscriminate dialing.  It is an overly broad 

construction of the statute and for that reason is to be discouraged as opposed to a construction 

that is tailored to addressing the problem. 

The situation of considering a call as originating from an ATDS when the statutorily 

defined ATDS functions are not used has some parallels to considering a smartphone as an ATDS 

even when it presently does not have the statutorily defined functions.  ACA Int’l vacated the 

FCC’s broad characterization of an ATDS as being overly broad in light of the current ubiquitous 

use of smartphones.  It was deemed unreasonably broad to prohibit using a wireless smartphone 

to call another wireless number simply because the caller could have downloaded certain software 

on the smartphone, but did not.  What if the smartphone user had downloaded such software, but 

had not used it to make a call. Is that situation any worse, such that it warrants regulation?   What 

if the user is unaware that a mobile application (secretly) incorporates software code for dialing 

random/sequential numbers, but the user never uses that mobile application?  Should calls from 

these types of smartphone be considered as calls from an ATDS?  What purpose would this serve? 

In a similar situation, many commercially available cloud networking providers host call 

center applications.  In fact, a number of cloud providers advertise offering cloud based contact 

center services, such as predictive dialing or manual dialing solutions.48  If one cloud-based dialer 

                                                           
47 H.R., p. 10, “Telemarketers often program their systems to dial sequential blocks of telephone numbers, which 

have included those of emergency and public service organizations, as well as unlisted telephone numbers.” 
48 See, e.g., https://aws.amazon.com/connect/.   See, also, https://www.aspect.com/landing-pages-2017/cloud-

contact-center-aspect-via-directory, accessed June 8, 2018.   
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application happens to incorporate a random/sequential number generator that is able to make 

calls, then would this dialer application ‘contaminate’ all other contact center providers using their 

own applications on that same cloud provider, but which applications did not incorporate 

random/sequential number generators?    It is absurd to argue that because such prohibited software 

exists in one application on a cloud network service provider then all other applications running 

on that cloud network are somehow ‘contaminated.’  If merely having such software present in the 

computing environment is adopted as defining an ATDS, then Commission will be spending its 

time defining regulations delineating as to what constitutes an “ATDS application” in a cloud  

computing environment or what is “ATDS application enabled application program” in a cloud 

environment.  This will rapidly become a quagmire, complicated further when considering virtual 

machine environments, shared application servers, etc. The Commission should not take this path.    

Congress was attempting to prevent calls from being made on an indiscriminate basis to 

wireless numbers by prohibiting certain technology from being used to make those calls (i.e., a 

random or sequential number generator).  If that technology was not used to make a call, then there 

is no reason prohibit that call.  This simple policy analysis supports the proposition that only when 

the statutorily defined functions in an ATDS are used to make a call, should the call then be 

considered as originating from an ATDS.  

 

IV. THE COMMISSION SHOULD NOT INCORPORATE OTHER FUNCTIONAL 

ASPECTS INTO THE DEFINITION OF AN ATDS 

a. Human Intervention 

There concept of a “human intervention” test has been discussed, and presumably this 

implies that a call requiring human intervention to originate cannot be a call from an ATDS.  That 

is, calls from an ATDS are presumed to be, in some form, automatically initiated calls.  The basis 

for incorporating this function appears to be that the term “automatic telephone dialing system” 

incorporates the word “automatic” and this implies a lack of human involvement.  The D.C. 

Circuit in ACA Int’l provided a cursory approval of this understanding when commenting on the 

Commission’s ‘basic notion’ of an autodialing involving human intervention.  The Court stated: 

“That makes sense given that “auto” in autodialer—or, equivalently, “automatic” in “automatic 
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telephone dialing system,” 47 U.S.C. § 227(a)(1)—would seem to envision non-manual dialing 

of telephone numbers.”49 

 Several points should be kept in mind regarding this statement.  First, the D.C. Circuit’s 

language is dicta only; it does not represent a complete analysis by the Court of whether the 

Commission had authority or a correct interpretation of this function.  The phrase “this makes 

sense” and “would seem to envision” indicates the Court did not thoroughly analyze this issue and 

signals that the Court presumed this was a proper interpretation.  In a larger context, this statement 

is provided by the Court as example of a capability where “[t]he ruling is also unclear about 

whether certain other referenced capabilities are necessary for a dialer to qualify as an ATDS.”50  

The Court then discusses an inconsistency in the Commission’s rulings regarding this issue, 

concluding that such guidance was so unclear that the “affected parties are left in a significant fog 

of uncertainty about how to determine if a device is an ATDS….”51   

Thus, the Commission should not interpret the Court’s language as a requirement for 

defining an ATDS or a correct statutory interpretation.  The Court merely took the position that 

this regulatory interpretation by the Commission could not be squared with another regulatory 

interpretation by the Commission, and therefore the Court set aside the Commission’s treatment 

of this matter in part because of the “order’s lack of clarity of which functions qualify a device as 

an autodialer.”52 

Noble Systems is sympathetic to aspects of the “human intervention” test because prior 

Commission Orders have left the industry in a “significant fog of uncertainty about how to 

determine if a device is an ATDS….”53  Several district court cases have used the Commission’s 

criteria of human intervention in ruling that certain dialing equipment is not an ATDS.  The ‘human 

intervention’ test is arguably easier for courts to apply relative to some of the other criteria (such 

as the “potential capacity” interpretation which is highly subjective and undefined as to how much 

                                                           
49 ACA Int’l, p. 28. 
50 ACA Int’l, p. 28. 
51 Id., p. 29. 
52 Id. 
53 Id. 
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effort is required to modify a piece of equipment).  Hence, it is surmised that courts have latched 

onto using this test because it is comparatively simpler than the other criteria available to them. 

  However, simplicity is not a basis for adopting this test as a characteristic of an ATDS.  

First, the statutory definition of an ATDS does not mandate or suggest this term.  Presumably, 

Congress would have included this term in the definition of an ATDS if this criteria was intended.   

Second, the basis for including this function into the definition of an ATDS is troubling.  It 

appears the basis to incorporate the human intervention test is based on the word “automatic” in 

the phrase “automatic telephone dialing system.”  Reading the term “automatic” into the definition 

of an ATDS appears to disregard the entire purpose of Congress providing a definition of an 

ATDS.  The purpose of the definition is to unambiguously indicate what that phrase means and 

the statutorily defined functions do not include any requirement of “human intervention.”  The 

assumption is that because the term “automatic” is part of the phrase being defined, it is therefore 

appropriate to graft in characteristics of that word into the definition of an ATDS.  As noted by the 

D.C. Circuit, “‘automatic’ in ‘automatic telephone dialing system,’ 47 U.S.C. § 227(a)(1) – would 

seem to envision non-manual dialing of telephone numbers.”54  

However, based on that same logic, it should be appropriate to graft in characteristics for 

the words “telephone” and “dialing,” which also appear in the phrase.  In 1991, the word 

“telephone,” as used in 47 U.S.C. § 227, which is under a section entitled “Restrictions on Use of 

Telephone Equipment,” which in turn is under a section entitled “Common Carrier Regulations”, 

would be understood as equipment comprising a conventional rotary dial or push-button telephone 

device used to make telephone calls, and which interfaces with a telephone common carrier, such 

as a public switch telephone network provider.  A “telephone” at that time would not be understood 

to be a computer connected to a data network.   

Further, the word “dialing,” in light of a telephone interfacing with a common carrier, 

would be understood at that time as involving conventional analog signaling that was commonly 

used for interfacing a telephone with the public switched telephone network (“PSTN”).  This line-

side analog signaling would involve using, e.g., dial-pulse signaling or dual tone multiple 

frequency signaling by a telephone.  The word “dialing” as used in the TCPA statute would not 

                                                           
54 ACA Int’l, p. 28. 
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have been understood at that time to involve devices using VoIP or SIP digital signaling for 

establishment of calls.  SIP was reported as designed in 1996 and standardized as RFC 2543 in 

1999.55  So, SIP did not even exist when the TCPA was passed.  Furthermore, VoIP providers were 

not considered as a common carrier regulated by the statute.  It would be odd for Congress to 

expect that the definition would include VoIP devices as an ATDS when they were equipment 

used with VoIP providers who were not even regulated as a common carriers. 

Thus, if we agree to incorporate aspects of “automatic” into the statutory definition, then 

there is a plausible argument that aspects of “telephone” and “dialing” should also be grafted into 

the ATDS definition.  Doing so would exclude digital computers using a digital signaling 

protocols, which were not used for making calls in 1991.  Incorporating aspects of these other 

terms in the definition of an ATDS would have the effect of excluding all modern day VoIP devices 

that originate calls using SIP signaling from being an ATDS.  It is surmised that the Commission 

does not seek to achieve this result. 

Noble Systems believes that to be consistent, none of the functions associated with 

“automatic,” “telephone,” nor “dialing” should be grafted into the definition of an ATDS at this 

time. These functions do not appear in the statutory definition and incorporating any of them 

appears to ignore the determination that Congress must not “have intended the term “automatic 

telephone dialing system” to maintain its applicability to modern phone equipment in perpetuity, 

regardless of technological advances that may render the term increasingly inapplicable over 

time.”56 

Another reason why “automatically” should not modify the definition of an ATDS is that 

it would be inconsistent to apply such logic to the sending an unsolicited facsimile advertisement.  

If the definition of an ATDS must “automatically” generate and dial such numbers because of the 

word “automatic”, then similarly, the TCPA’s prohibition of using a facsimile machine should also 

be modified.  The prohibition of using a facsimile machine is under 47 USC 227(b) which is 

entitled “Restrictions on Use of Automated Telephone Equipment.” (Emphasis added.)  Thus, 

under the same logic, a facsimile machine would be considered “automated.”  Since the prohibition 

                                                           
55 See, e.g., https://en.wikipedia.org/wiki/Session_Initiation_Protocol. 
56 ACA Int’l, p. 20. 
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pertains to using a facsimile machine “to send…an unsolicited advertisement”, one could argue 

that Congress similarly intended to only restrict the automatic sending of unsolicited 

advertisements.  This would lead to the result that Congress did not intend to prohibit manually 

initiated unsolicited facsimile advertisements.  This is a perverse outcome that contradicts the 

problem Congress was addressing.  Likely, no one would agree that the logic for adding 

“automatic” for dialing calls/generating numbers for an ATDS should be extended to the TCPA 

prohibition of sending unsolicited facsimile advertisements.  The better conclusion is that Congress 

intended the definitions and prohibitions to be interpreted solely as defined in the statute without 

grafting in further limitations. 

Further, another reason not to graft any of these additional aspects into the definition is that 

it would needlessly limit the scope of an ATDS with respect to addressing the problem of 

indiscriminate dialing. Prohibiting equipment configured to use a random/sequential number 

generator for generating indiscriminately dialed calls is a problem to be avoided: 1) regardless of 

whether the calls are automatically established or not, 2) regardless of whether the device is a 

conventional telephone or a computer originating calls, and 3) regardless of the type of signaling 

used to establish the call.  Indiscriminate dialing is just as undesirable now as it was in 1991 when 

the TCPA was passed, regardless of technology used.  Thus, it is preferable to avoid reading any 

further characteristic from the phrase “automatic”, “telephone”, or “dialing” into the statutory 

definition.  Doing so serves no purpose and there is no evidence Congress intended such when it 

defined the term ATDS.    

The Commission should be aware of the extent that industry has responded in adapting to 

this criteria of “human intervention.”  Requiring human intervention has resulted in some contact 

center operators and call center vendors deploying “clicker” applications which queue up calls for 

later origination.   In one embodiment, a so-called “clicker” agent provide inputs to a dialer (where 

the inputs may be provided via a keyboard entry, mouse click, and/or even a foot pedal switch).  

Each input or click represents a manual intervention request for the dialer to subsequently originate 

a call.  To be clear, in some cases a clicker agent will arrive an hour or so before the starting shift 

of the other agents. The clicker agent sits at a computer entering hundreds or thousands clicks as 

fast as they can during this time.  They may literally repeatedly press the mouse button as fast as 

they can.  The dialer stores each click as a request for a future call to originate.  The number to be 
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dialed is not indicated when the clicker agent provides their input.  Rather, the dialer determines 

the number to be dialed by selecting it from a list stored in the dialer. Thus, the number of clicks 

entered essentially defines how many numbers on the list of numbers will be dialed. Later during 

the day, as the other servicing agents report to work and log in, the dialer will automatically make 

a call to each sequential number on the list as the agents become available.  This solution is a 

hybrid dialing mode that adapts to the “human intervention” requirement.57  This highlights how 

industry has responded to a technological focused definition of an ATDS to meet the “human 

intervention” test.   

If the Commission does incorporate any additional functions to augment the statutorily 

defined functions of an ATDS, it should clarify exactly the statutory authority for doing so, exactly 

how the definition of an ATDS is augmented, and how doing so serves the goals of the TCPA.  

There are some fundamental questions as to how “automatic” or the “human intervention” test 

would be exactly defined.  For example, one way to incorporate the “automatic” aspect in the 

definition of an ATDS involves generating a random/sequential telephone number that is 

automatically dialed.  This would result in narrowing the definition of an ATDS so that presumably 

it would be acceptable to have human intervention dialing random or sequentially generated 

numbers.  If so, this results in the bizarre result that manually dialing emergency lines or wireless 

numbers using randomly generated numbers would be acceptable. That interpretation fails to  

address the problem of indiscriminate dialing that Congress intended to solve. Why would 

Congress prohibit automatic dialing of random wireless telephone numbers but allow such calls 

with human intervention?  Clearly, the better interpretation would be any prohibit any type of 

indiscriminate calls from equipment using a random or sequential number generator to produce 

the telephone number dialed.  In short, adding human intervention to the generation or dialing of 

numbers unduly narrows the equipment that was intended to be prohibited. 

Another possible test applying “human intervention” is that it is a separate test of an ATDS.  

This presumes that “human intervention” is an alternative test to the statutorily defined definition 

                                                           
57 One has to ask if using (instead) a mechanical device powered by an electrical motor that repeatedly presses the 

mouse button or keyboard in rapid succession would render this very same setup an ATDS for lack of human 

intervention, or whether a human turning on the motor of such a device would constitute sufficient human 

intervention to remove it from the scope of an ATDS. 
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of an ATDS.  This test of the “human intervention” requirement is predicated on expanding the 

scope of an ATDS beyond the statutory definition.  In other words, only if the scope of the ATDS 

is expanded beyond the statutorily defined functions is the “human intervention” aspect relevant 

as a separate test for an ATDS.  For example, if equipment that processes a list is defined as an 

ATDS (thus disregarding the random/sequentially generated number requirement), then 

application of “human intervention” could be applicable.  However, this is predicated on rewriting 

the statutory definition of an ATDS.  

It may be tempting to incorporate a “human intervention” test into the Commission’s Order 

so as to regulate equipment that would otherwise not fall into the definition of an ATDS.  Few, if 

any, of the more sophisticated modern day dialers (including predictive dialers) incorporate the 

statutorily defined functionality.58  Thus, adopting a human intervention function is simply another 

method for the Commission to recapture that which has been lost due to the advancement of dialer 

technology and ACA Int’l.  However, that, by itself, does not provide the authority for the 

Commission to rewrite the definition of an ATDS provided by Congress. 

  

b. Other Functional Aspects Should Not be Incorporated into the Definition of 

an ATDS 

The goals of the TCPA were in part to prevent invasions of privacy from unwanted 

telemarketing calls, unwanted pre-recorded message to residential lines, and indiscriminate 

dialing.  The TCPA met these goals by defining provisions that established a do-not-call 

framework, prohibited artificial voice messages to residential lines, and prohibited using a 

random/sequential number generator for making calls to certain numbers.  Attempting to expand 

the scope of regulation of an ATDS by focusing on technology used to create the call is unlikely 

to be fruitful.  First of all, there is no statutory basis for expanding the definition of an ATDS.  

Assuming there were such a basis, the Commission should carefully consider what goal is being 

served when considering such modification to the scope of an ATDS.   

                                                           
58 No doubt there are dialer “blasters” available in the market to indiscriminately dial a large number of calls, using a 

random or sequential number generator in order to delivery pre-recorded messages. 



 Noble Systems Corporation 

WC Docket No. 18-152/02-278 

FCC DA 18-493 

25 

 

It is difficult to see how some of the functions identified in the Public Notice of an ATDS 

serve the policy goals of the TCPA.  For example, the Commission seeks input on whether an 

ATDS is characterized by “dialing thousands of numbers in a short period of time.”  It will always 

be arbitrary as to what constitutes a “short period of time” and how many calls are too many.  

Further, it is even unclear why the volume of calls, by itself, is even relevant.  Some contact center 

operators employ over a thousand agents. Any attempt to limit the bounds of an ATDS based on 

this type of approach is guaranteed to result in industry adapting in a manner that renders the 

regulation useless or arbitrary.  If the Commission were to prohibit a server capable of making, 

e.g., 1000 calls in 10 seconds, then contact center operators employing a thousand agents would 

respond by deploying four servers each capable of making 250 calls each.  What policy would be 

served by forcing industry to adapt in this manner?  In the past, requiring agents to manually dial 

a call instead of having a computer dial the call for the agent appears to be anchored on a policy 

of deliberately inducing higher costs and inefficiencies for contact center operators.   

Further, other questions and ambiguities arise when incorporating such types of functional 

definitions in Commission regulations. Suppose that the equipment does have the present 

capability of making 1000 calls in 10 seconds, but it is only used to make 250 calls in 10 seconds?  

Does that mean that using such equipment, given it has a potential capacity to make 1000 calls in 

10 seconds, make it an ATDS so that any call originated is prohibited?  Again, what policy does 

this serve? 

Some businesses originate a large number of calls to indicate package delivery 

notifications, prescription refill reminders, or data breach fraud notifications. Various businesses 

have hundreds of thousands of customers, and making a 1000 calls in a short time period may be 

a regular occurrence.  Why should one type of equipment be considered an ATDS based on this 

characteristic whereas other equipment is not?   From the perspective of a called party receiving a 

call, it is immaterial as to whether 999 other people received such calls.  The called party is only 

concerned with the immediate call placed to them. 

 

c. Combating “Robocalls” Does Not Require Adding Further Functions to the 

Definition of an ATDS 
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The Commission appears to have been motivated in the past to broaden the scope of an 

ATDS in order to address the “robocall problem.”  Noble Systems (and others) have long 

advocated that use of the term “robocall” is not helpful to the discussion of an ATDS because of 

the many different interpretations of what is a “robocall.”  The term has variously referred to as 1) 

a call playing a pre-recorded announcement, 2) a call made by an ATDS, 3) an unwanted 

informational call, 4) an unwanted legal telemarketing call, 5) an illegal telemarketing call, 6) a 

legal telemarketing call, or 7) an unwanted call of any type.  By using an ambiguous word that has 

no fixed understanding, it makes it difficult to pin-down the exact problems being addressed. 

Most of the truly problematic call types are covered by existing statutes/regulations.  If the 

concern involves call originators originating scam calls, illegal telemarketing calls, or some other 

type of deceptive call, then other statutes are in place allowing the Commission to take action 

against such bad actors.  This appears to be the largest percentage of complaints received by 

regulators.59   Unwanted telemarking calls are subject to the do-not-call regulations.  And, a person 

whose number is listed in the Do-Not-Call database, does not want to receive illegal telemarketing 

calls regardless of the technology used to make the call.  The recipient of an illegal telemarketing 

call does not care how the illegal telemarketing call was made.  Attempting to regulate these types 

of calls based on the technology used has served to mainly ensnare legitimate contact center 

operators.  In fact, the FCC has informed Congress that even in light of ACA Int’l, no further legal 

authorities are needed to address the challenge of illegal calls, as the Commission can act against 

illegal calls using the DNC and Truth-in-Caller-ID act.60   

The Commission and the industry are working towards technologies that promise to offer 

another tool that is effective in addressing illegal calls – namely SHAKEN/ STIR framework for 

                                                           
59 See, e.g., page 38 of https://www.commerce.senate.gov/public/_cache/files/6461e17b-a761-45d8-9541-

62eb934df0ca/3DE90E265AF3CEDF9C20C891F915C120.commission-testimony-re-abusive-robocalls-senate-

04182018.pdf.  The most common complaint to the FTC by topic in 2017 was debt reduction calls, where 771,158 

calls were “robocalls” (pre-recorded announcements) and 90,100 involved a live caller.  
60 See, e.g., https://www.commerce.senate.gov/public/index.cfm/hearings?ID=E0EB17D2-A895-40B4-

B385-F94EA2716957 at approximately 1:56:30.  Ms. Harold, Chief of FCC enforcement, responded to a 

question from Senator Thune as to whether additional authorities were required by the FCC to combat 

robocalls and responded by stating: “We have to good grounds to do that.  Almost all such robocallers use 

pre-recorded message, which is part of the TCPA and was not affected by the recent court decision.  They 

also spoof, and that’s a complete different statute.”  
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attesting to the calling party number.61  That technology will allow another basis for carriers to 

block calls, analytics companies to label calls, and regulators to track & trace callers violating 

existing regulations. Based on the growth in illegal scam calls, it appears the ATDS definition has 

not proven effective in reducing scam calls and there is no reason to believe that “tweaking” a 

technology-focused definition of an ATDS will be more effective than in the past in reducing 

illegal calls. 

 

d. Predictive Dialers Should Not Be A Motivating Reason for Adding Further 

Functions to the Definition of an ATDS 

Predictive dialers are used to perform predictive dialing, which always involves connecting 

an agent to the called party. In any call center, there are a finite number of agents available, and 

agents are an expensive resource (i.e., they have to be paid).   Predictive dialing is not used for 

playing prerecorded messages.  In contrast, digital equipment that plays a prerecorded message is 

a resource typically only limited by only the number of connected calls that can exist over an 

interface from the dialer.  Further, the digital resources that play the announcement are a relatively 

inexpensive resource. (i.e., they don’t have to be paid for their time).  Hence, many illegal scams 

rely on dialing calls, playing an announcement to solicit a response, and transferring the call to an 

agent only if the called party responds in some manner.62  

Many businesses use predictive dialers to provide a higher level of customer support, and 

where human-to-human dialog is useful.  It is useful to remember that telemarketing calls cannot 

be made to wireless numbers on the DNC list regardless of whether a predictive dialer or some 

manual dialing method is used.  The called party on a DNC list receiving an illegal telemarketing 

call likely does not care whether the equipment originating the call had a present capacity or future 

capacity for certain functions. In such cases, the most effective regulation for the Commission to 

use are the DNC prohibitions.   

                                                           
61 Secure Telephony Identity Revisited and Signature-based Handling of Asserted Information using Tokens. . See 

Robocall Strike Force Report (Oct. 26, 2016) at 5 (available at https://transition.fcc.gov/cgb/Robocall-Strike-Force-

Final-Report.pdf). 

 

62 See footnote 52.  
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V. REASSIGNED NUMBER ISSUE 

a) Scope of the Definition of “Called Party” 

 The Public Notice seeks comments on how calls to a reassigned number should be treated 

under the TCPA.  Resolution of this issue is tied in part to the definition of the “called party,” and 

related to whether consent is required to use an ATDS when calling certain numbers.  A call 

originator usually will not have 100% certainty that a number is currently associated with the 

intended or expected person to be reached.  One solution would be for each call originator to query 

a reassigned number database service provider before making each call.  However, such proposals 

may be expensive, potentially impractical, and may not be completely accurate.  Further, such a 

solution is premised on the development of an extensive and expensive infrastructure.  

 Notwithstanding these issues associated with a reassigned number database, the 

Commission seeks input as to how the term “called party” should be interpreted with respect to 

calls to reassigned numbers.  “Does the ‘called party’ refer to ‘the person the called expected to 

reach’?  Or does it refer to the party the caller reasonably expected to reach, or does it refer to ‘the 

person actually reached (i.e., the wireless’ number’s present-day subscriber after reassignment?’”63 

Although not asked, a reasonable question is whether the “called party” could be something else. 

 At a high level, it is unclear what the distinction is intended between a person that is 

“expected to be reached” versus “reasonably expected to reach.”  Assuming without deciding that 

“reasonably” is a more appropriate standard, the question can be rephrased as whether the preferred 

definition should be the “person reasonably expected to be reached” versus “the person actually 

reached (i.e., present day subscriber).” 

 Neither the TCPA language nor the Congressional reports leading to the passage of the 

TCPA discuss reassigned numbers.  However, they do discuss aspects related to obtaining consent 

of the “called party” with respect to making calls.  Analysis of these aspects support that Congress 

did not intend to narrowly interpret the phrase “called party” as the person actually being reached 

after dialing the call.  Rather, it appears that Congress intended the “called party” was something 

                                                           
63 Public Notice, p. 3. 
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broader, potentially even broader than the person intended to be called, reached, or who answers 

the call.   Specifically, the “party” may refer to an organization, or any person associated with an 

organization.   

 To understand, a broader context of this issue is appropriate.  Although the issue mainly 

arises in the context of reassigned wireless numbers, the prohibition was stated more generally in 

the TCPA as: 

A) to make any call (other than a call made for emergency purposes or made with the 

prior express consent of the called party) using any automatic telephone dialing system or 

an artificial or prerecorded voice—  

(i) to any emergency telephone line (including any “911” line and any emergency 

line of a hospital, medical physician or service office, health care facility, poison 

control center, or fire protection or law enforcement agency); 

(ii) to the telephone line of any guest room or patient room of a hospital, health 

care facility, elderly home, or similar establishment; or 

(iii) to any telephone number assigned to a paging service, cellular telephone 

service, specialized mobile radio service, or other radio common carrier service, 

or any service for which the called party is charged for the call, unless such call is 

made solely to collect a debt owed to or guaranteed by the United States….”64 

The list of prohibited categories includes:  

• types of lines (“emergency telephone line”) associated with certain types of 

organizations (hospital, physician’s office, health care facility, poison control 

center, fire protection, law enforcement),  

• guest rooms of a hospital, health care facility, elderly home, etc. 

• types of telephone numbers, e.g., various wireless types of wireless services.  

There is an inherent incongruity in the TCPA in that the prohibition of calling these specific 

destinations pertains to using an ATDS that dials indiscriminately.  The ATDS dials telephone 

numbers that are randomly or sequentially generated, but regardless, that number has to be checked 

against a list of known destination types and consent conditions.  In other words, even though an 

ATDS indiscriminately generates a number to be dialed, the number must then be checked to see 

                                                           
64 47 U.S.C. 227 (b)(1)(A). 
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whether that number is one of the enumerated types of prohibited categories.  If the number is one 

of the types listed, then there must be either an emergency condition or previously obtained consent 

from that destination for the call to be placed.   

The first prohibited category is based on emergency lines to various organizations and the 

second category is based on guest rooms of various types of facilities.  It is unclear how a caller in 

1991 could identify which lines in an organization, e.g., a police or fire station or some other 

facility, were designated as an “emergency line” as opposed to a non-emergency line.  Not all 

telephone lines in a police or fire department are “emergency lines.”  While the number could have 

been designated within the organization as an emergency line, how would it be known by the caller 

that the number was an emergency line of the organization?  Similarly, in the second prohibited 

category (guest rooms), it is unclear how it a caller could know which telephone numbers 

associated with a health care facility would be associated with a guest/patient room as opposed to 

an administrative or business office of the health care facility.  Such directory resources were not 

readily available that would provide such information to a caller. 

With wireless numbers, it was easier to identify the number as being associated with a 

wireless service.  In 1991, as is today, blocks of telephone numbers (typically a central office or 

exchange code) would be allocated to a wireless carrier to use, so that a wireless number could be 

readily identified before the call was placed.  However, within that block of numbers, determining 

the subscriber of a wireless telephone number (so as to obtain their consent) would be difficult.  

Typically, the subscriber would be identified first to the caller, and then they would give their 

number and presumably, consent to the caller.  

The above pertains to simply knowing initially what category a number is associated with.  

The issue of reassigned numbers focuses largely on wireless numbers, but equally applies to these 

other categories.  For example, a hospital could reassign a telephone number from an 

administrative office to a guest room, or vice versa.  Similarly, a city could allocate telephone 

numbers from one department to a police department. A caller would not readily know if the 

number had been reassigned in these cases.  It appears Congress did not anticipate the reassignment 

of numbers from any of these categories, as they are not addressed in the statute or the legislative 

history. 
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 The prohibition against calling these categories includes an exemption if consent is 

obtained from the “called party” for each of these cases.  Consider what is involved in obtaining 

consent to call e.g., an emergency line of a police station, fire station, or hospital.  That would 

involve getting consent from the police station, fire station, hospital, etc.  In other words, this 

would require obtaining consent from the organization, not from the person answering the call.  

That is, a high-ranking official of the organization with the appropriate authority would be 

expected to provide such consent (assuming if it could be granted).  In this case, the “called party” 

providing consent would be the organization.  Likewise, obtaining the consent from a health-care 

facility to call into the rooms would likely involve obtaining consent from a representative of the 

organization, not necessarily the person answering the phone. In the case of wireless numbers, the 

“called party” providing the consent may be the subscriber of the service (e.g., cellular phone user, 

pager user, etc.), who may or may not be the person answering the cellular phone.   

 In the first two cases, the called party providing the consent is likely an organization. 

Further, the caller would likely view the call as being directed to the organization, as opposed to 

the person actually answering the call. (The caller may not even know which particular emergency 

personnel would be answering an emergency line of the organization.)  Thus, the called party could 

be viewed in this case as the “organization” and the intended party reached could be any person 

associated with the organization.    

In the case of the wireless numbers, the caller would likely obtain consent from a particular 

person who may be both the intended person reached as well as the actual person answering the 

call.  But, there are many cases where the user of the cellular phone may not have been the 

subscriber, nor the person answering the phone.  In 1991, cellular phones were comparatively 

expensive, large, and bulky.  For example, an early form of a mobile phone was sometime referred 

to as a “bag phone” and may have been carried in a vehicle by utility workers for work purposes.65  

Or, a car phone may have been permanently installed in a vehicle for emergency personnel. For 

example, a utility crew or emergency responders may have carried a “bag phone” in their truck or 

emergency vehicle, and any crew working that shift using the vehicle may have answered the call.  

It would not be uncommon for the person answering the call to have been different from the 

                                                           
65 See e.g., https://en.wikipedia.org/wiki/Motorola_Bag_Phone. 
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subscriber (i.e., the subscriber may have been a business entity).  The called party may have been 

one of a set of individuals authorized to use that vehicle.  In such cases, the caller may not have 

known the specific person actually answering the call.   

The above suggests that in one instance (e.g., when calling a wireless number), the called 

party actually answering the call may have been, but not necessarily, the same person providing 

consent.  Certainly, the “called party” in the first two instances (emergency lines and guest rooms) 

answering the phone may have been different from the person providing consent.  Thus, 

interpreting ‘called party’ as the person actually answering the call is likely too narrow of a 

definition.  

On the other hand, consider a broader definition of “called party.”  In the case of calling an 

emergency line of an organization, the “called party” could be defined as the organization. That 

is, the caller knows the telephone number is the emergency line of a police station and that consent 

from the organization (e.g., the chief of police) has provided consent.  Similarly, in the case of 

calling a guest room of a health care facility, if consent is provided from the facility, then the called 

party may be viewed as the facility, or alternatively, as a guest residing in that facility.  In the case 

of calling a wireless numbers, then a specific person, set of persons, or any person associated with 

an organization may have been intended to be reached.  For example, a bag phone installed in a 

utility truck could be answered by any of the current crew members, but the caller intended to 

reach whoever was presently operating that truck.  

The point is that the rigidly defining that consent must be obtained from “called party” 

means the consent is obtained from the same individual person who actually answers the call is 

too narrow. The statute suggests a slightly more flexible definition of “called party” was 

contemplated, namely that the “called party” could be an organization, an expected individual, or 

some other person associated with the subscriber or organization.   

In none of these cases did Congress evidence how to address the problem of a reassigned 

number.  In 1991, the caller would not have been able to easily find out which telephone numbers 

were altered in their designation as an emergency line for a first responder organization, which 

numbers were reassigned from guest rooms to other purposes in a heath care facility, or whether a 

wireless number was reassigned.  Thus, the language of the statute suggests Congress favored a 
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broader definition of “called party”, one that was broader than the actual person answering a call. 

Given that a broader or more flexible interpretation was intended, this supports discarding the 

narrower interpretation.  

Since the caller would not have any way of knowing whether an organization or wireless 

carrier re-categorized or reassigned a line or number, it seems appropriate to assume that Congress 

presumed he caller would be operating under their current understanding of how that telephone 

number was categorized and whether the consent previously obtained was valid.  Until the caller 

learned of information otherwise, the caller could call these numbers using an ATDS as long as 

the two exceptions applied (the call was either an emergency call or consent was obtained).   This 

supports adopting the interpretation that the called party is the intended party (whether a person or 

organization) expected to be reached.  

A consequence of this is that the caller is essentially operating on their present 

understanding of whether the call is allowable.  Absent actual notice of withdrawn of the consent, 

or reassignment of the number, the caller would presume they could call that number.  This applies 

the same standard for the withdrawal of consent as to the reassignment of the number.  A caller 

can originate a call with the consent of the called party, until the called party revokes consent.  

Similarly, the caller can originate a call to a type of line based on their current understanding.    

Thus, once the caller has notice of a change, then the caller should reasonably know that they 

should not originate calls.  Similarly, once a caller that understands a line to a poison control center 

has been converted to an emergency line, the caller knows not to originate calls unless consent has 

been obtained.   

b) The Issue May be Largely Mooted by the Definition of an ATDS 

The need by callers to query a reassigned number database is motivated largely by the 

potential liability resulting from calling numbers using an ATDS.  Narrowing the interpretation of 

an ATDS would likely result in many modern dialers not being classified as an ATDS (because 

many do not have nor use a random/sequential number generator for originating calls to those 

numbers).  Thus, if dialers are not classified as an ATDS, then contact center operators would 

likely see little benefit justifying the cost of querying a reassigned number database. 
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This raises a potential concern that wireless called parties may receive repeated, unwanted 

calls by callers repeatedly dialing a reassigned number using a non-ATDS device.  In the past, 

some contact center operators used manual dialing techniques to call wireless numbers, such that 

the equipment was not considered an ATDS.  Thus, the concern for wireless caller parties receiving 

unwanted manually dialed calls is not a new concern.  Such calls were not prohibited under the 

ATDS prohibitions of the TCPA (but the DNC provisions may have applied).   

c)  This is Not a Problem Without a Solution 

To the extent that wireless called parties receive unwanted calls to their cell phones from 

non-ATDS devices, this is not a problem without a solution.  Since the Commission authorized 

call blocking in its 2015 Order,66 there has been rapid development by the industry to provide call 

blocking and call labeling solutions.  Cellular phone users have a number of available tools, 

including mobile applications and various service provider services, to block unwanted calls or 

provide call labeling information that better allows callers to screen calls.  Callers using predictive 

dialers to repeatedly dial wireless numbers will very quickly find their calls ineffective.  Further, 

with the deployment of technology such as Shaken and Stir, such callers will be readily 

identifiable, and will have a motivation to cease unwanted or abusive calls. 

d) Revocation of Consent 

 The standard for a called party to revoke their consent is that “a party may revoke their 

consent through any reasonable means.”67  While this is laudable in attempting to be consumer 

friendly, providing greater flexibility has not always made it easier for the consumer.  Yes, a caller 

may offer various ways to revoke consent.  But in practice, what is the value of offering e.g., an 

email as a channel for accepting such requests if the email address is not readily known to the 

public? What is the value offering voice, email, fax, or postal mail channels for revoking consent, 

if the sender of a text does not recognize a text-based approach (e.g., the ability to recognize a 

reply “stop” message)?   The Commission should consider mandating that callers offer certain 

minimum methods to receive a revocation request. Some example proposals include: 

                                                           
66 Declaratory Ruling and Order, FCC 15-72, released July 10, 2015. 
67 Public Notice, p. 4; ACA Int’l, p. 41. 
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• A sender of a text must accept a “stop” reply (or a set of other defined words) to revoke consent. 

• A sender of pre-recorded voice messages on an outbound voice call must accept at least: 

a) a dual-tone multiple frequency code (“DTMF”) entered during the playing of the 

message as revocation of consent, and 

b) a callback directed to the same calling party number used for that outbound call, which 

the called party may call to revoke consent.  The callback call must reach an agent or an 

IVR that can process the revocation of consent. 

• Any agent speaking to the called party should be recognize a verbal revocation request. 

  

The Commission should consider mandating a minimum of methods (which are not 

necessarily those identified above) facilitate a called party revoking consent or otherwise 

requesting cessation of receiving such calls.  Callers should be mandated to publish such channels 

on a website, assuming they have a website for their business.  These mandatory methods do not 

foreclose callers from employing other methods. The goal is that callers should know that for 

certain types of channels or call types, there is a known mandated method of indicating their 

revocation of consent. 

Once these mechanisms are deployed, it is likely that callers will honor such requests, even 

when it may not be required from a regulatory perspective.  For example, an enterprise may be 

sending texts to called parties using an ATDS, and hence is required to recognize “stop” as a 

method of revocation of consent.  The enterprise may also be sending texts to called parties using 

equipment that is not considered an ATDS, and may find it appropriate to also recognize a “stop” 

request to cease sending texts.   

 The Commission should recognize that the TCPA does not grant it unlimited authority to 

regulate all types of calls by an enterprise.  Calls where an ATDS is not used, nor where an 

announcement is not played, nor are directed to numbers on the DNC list, are not within the scope 

of the TCPA. At the moment, evidence suggest such cases are not a significant percentage of the 
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complaints to the Commission relative to other types of illegal calls.68  In such cases, the called 

party can simply enlist a call blocking/labeling service available from their service provider to 

block or screen calls.  Thus, while there may not regulatory prohibitions for originating such types 

of unwanted calls, there are industry solutions available.  Legitimate businesses will update their 

calling lists once they receive actual notice that the party they are intending to reach is no longer 

at that number.  

 

VI. CONCLUSION 

The Commission should adopt a strict statutory based interpretation of an ATDS as defined 

in the TCPA.  This means that equipment considered an ATDS must have the functions of a 

random or sequential number generator to generate a telephone number and the ability to dial that 

number.  No further functions or requirements should be incorporated into the definition.  Further, 

only calls originating from equipment where these functions were used should be considered as 

using an ATDS. 

 As for the interpretation of “called party” in the context of reassigned numbers, the statute 

supports adopting a broader interpretation than “the person actually reached.”  The scope of the 

term “called party” appears broader, and encompasses other situations, such as a person associated 

with an organization.  Thus, as between the choice “person actually reached” and “party the caller 

reasonably expected to reach,” the latter is preferred.   This has the result that a standard of  ‘actual 

notice’ should be applied for number reassignment, where liability accrues to the caller for using 

an ATDS only once the caller is informed of the reassignment. 

  The Commission should mandate that callers using an ATDS as well as a prerecorded 

announcement offer certain methods of revocation of request.  For ATDS text calls, this could be 

recognizing a “stop” at a minimum.  For ATDS voice calls, it could be honoring a request conveyed 

to an agent or entry of a standardized DTMF tone.  For prerecorded announcements, it could be 

entry of a standardized DTMF tone or a voice callback to the calling party number used on the 

                                                           
68 See, e.g., referenced report by the FTC listing the type of calls it has received complaints for. 

https://www.commerce.senate.gov/public/_cache/files/6461e17b-a761-45d8-9541-

62eb934df0ca/3DE90E265AF3CEDF9C20C891F915C120.commission-testimony-re-abusive-robocalls-senate-

04182018.pdf. 
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prerecorded call.  The Commission can then monitor whether such mechanisms would be utilized 

by the industry for acting on requests from called parties to cease calls from non ATDS devices.  

 While a result of adopting these recommendation means there may be some calls which 

are not regulated by the Commission (just as there were prior to ACA Int’l), the development of 

various call blocking and call screening solutions may mitigate such unwanted, but legal calls. The 

ability of the Commission to address illegal callers is not hampered by narrowing the definition of 

an ATDS.   

 

 

Respectfully submitted on June 13, 2018, 

/Karl Koster/ 

Karl Koster,  

Chief IP and Regulatory Counsel 

Noble Systems Corporation 
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S. REP. 102-178, S. Rep. No. 178, 102ND Cong., 1ST Sess. 1991, 1991 U.S.C.C.A.N. 1968, 1991 WL 211220 
(Leg.Hist.) 
 

**1 *1968 P.L. 102-243, TELEPHONE CONSUMER PROTECTION ACT OF 1991 
 

AUTOMATED TELEPHONE CONSUMER PROTECTION ACT 
 

DATES OF CONSIDERATION AND PASSAGE 
 

Senate: November 7, 27, 1991 
House: November 18, 26, 1991 

Senate Report (Commerce, Science, and Transportation Committee) No. 102-178, 
Oct. 8, 1991 (To accompany S. 1462) 

House Report (Energy and Commerce Committee) No. 102-317, 
Nov. 15, 1991 (To accompany H.R. 1304) 

Cong. Record Vol. 137 (1991) 
 

RELATED REPORTS 
 

Senate Report (Commerce, Science, and Transportation Committee) No. 102-177, 
Oct. 8, 1991 (To accompany S. 1410) 

 
SENATE REPORT NO. 102–178 

October 8, 1991 
[To accompany S. 1462] 

 
The Committee on Commerce, Science, and Transportation, to which was referred the bill (S. 1462) to amend the 

Communications Act of 1934 to prohibit certain practices involving the use of telephone equipment for advertising 
and solicitation purposes, having considered the same, reports favorably thereon with an amendment in the nature of 
a substitute and recommends that the bill as amended do pass. 
 

PURPOSE OF THE BILL 
 

The purposes of the bill are to protect the privacy interests of residential telephone subscribers by placing restric-
tions on unsolicited, automated telephone calls to the home and to facilitate interstate commerce by restricting cer-
tain uses of facsimile (tax) machines and automatic dialers. 
 

*1969 BACKGROUND AND NEEDS 
 

A. CONSUMER COMPLAINTS 
 

The use of automated equipment to engage in telemarketing is generating an increasing number of consumer 
complaints. The Federal Communications Commission (FCC) received over 2,300 complaints about telemarketing 
calls over the past year. The Federal Trade Commission, State regulatory agencies, local telephone companies, and 
congressional offices also have received substantial numbers of complaints. 
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Consumers are especially frustrated because there appears to be no way to prevent these calls. The telephone 
companies usually do not know when their lines are being used for telemarketing purposes, and, even if they did, it 
is questionable whether the telephone companies should be given the responsibility of preventing such calls by 
monitoring conversations. Having an unlisted number does not prevent those telemarketers that call numbers ran-
domly or sequentially. 

In general, those who complain about these calls believe that they are a nuisance and an invasion of privacy. Resi-
dential and business subscribers believe that these calls are an impediment to interstate commerce. In particular, they 
cite the following problems: 

-automated calls are placed to lines reserved for emergency purposes, such as hospitals and fire and police sta-
tions; 

-the entity placing the automated call does not identify itself; 
-the automated calls fill the entire tape of an answering machine, preventing other callers from leaving messages; 
-the automated calls will not disconnect the line for a long time after the called party hangs up the phone, thereby 

preventing the called party from placing his or her own calls; 
-automated calls do not respond to human voice commands to disconnect the phone, especially in times of emer-

gency; 
-some automatic dialers will dial numbers in sequence, thereby tying up all the lines of a business and preventing 

any outgoing calls; and 
-unsolicited calls placed to fax machines, and cellular or paging telephone numbers often impose a cost on the 

called party (fax messages require the called party to pay for the paper used, cellular users must pay for each incom-
ing call, and paging customers must pay to return the call to the person who originated the call). 
 

B. REASONS FOR THE CONSUMER COMPLAINTS 
 

**2 The growth of consumer complaints about these calls has two sources: the increasing number of telemarket-
ing firms in the business of placing telephone calls, and the advance of technology which makes automated phone 
calls more cost-effective. 

The telemarketing industry is growing by immense proportions and is now a multibillion dollar industry. Some es-
timates are that *1970 the telemarketing industry gathered $435 billion in sales in 1990, a more than fourfold in-
crease since 1984. 

Recent changes in the telemarketing industry have made making unsolicited phone calls a more cost-effective 
method of reaching potential customers. Over the past few years, long distance telephone rates have fallen over 40 
percent, thereby reducing the costs of engaging in long distance telemarketing. The costs of telemarketing have 
fallen even more with the advent of automatic dialer recorded message players (ADRMPs) or automatic dialing and 
announcing devices (ADADs). These machines automatically dial a telephone number and deliver to the called party 
an artificial or prerecorded voice message. Certain data indicate that the machines are used by more than 180,000 
solicitors to call more than 7 million Americans every day. Each ADRMP has the capacity to dial as many of 1,000 
telephone numbers each day. 
 

C. THE NEED FOR LEGISLATION 
 

Many consumers and consumer representatives believe that legislation is necessary to protect them from these 
calls. One survey found that about 75 percent of persons contacted favored some form of regulation of these calls, 
and one-half of these favored prohibiting all unsolicited calls. 

As a result, over 40 States have enacted legislation limiting the use of ADRMPs or otherwise restricting unsolic-
ited telemarketing. These measures have had limited effect, however, because States do not have jurisdiction over 
interstate calls. Many States have expressed a desire for Federal legislation to regulate interstate telemarketing calls 
to supplement their restrictions on intrastate calls. 

The FCC, however, has decided not to take any action to regulate unsolicited calls. After examining this issue in 
1980 and 1986, the FCC concluded that it did not need to take any action.1 In its statement submitted to the Com-
munications Subcommittee for the record of the hearing on this bill, FCC Chairman Alfred C. Sikes stated: “It is not 
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clear, however, that sweeping Federal legislation is required. *** [T]his may be a situation where continued regula-
tory scrutiny and monitoring, subject to congressional review and oversight, is preferable to passage of legislation.”2 
 

D. THE LEGISLATION 
 

In response to these increasing consumer complaints and calls for Federal legislation, Senator Hollings introduced 
S. 1462, the “Automated Telephone Consumer Protection Act,” on July 11, 1991. The bill as introduced proposed to 
ban artificial or prerecorded messages to residential consumers and to emergency lines, and to place restrictions on 
unsolicited advertisements delivered via fax machine. The bill received the strong support of consumer groups and 
many telephone customers. 
 

E. RESPONSE TO THE TELEMARKETERS 
 

**3 Telemarketers generally believe that Federal legislation is unnecessary; they believe that the tremendous 
growth in the telemarketing*1971 industry is evidence that many consumers benefit from these calls. The Direct 
Marketing Association and other groups representing companies that engage in telemarketing, however, do not op-
pose the restrictions contained in S. 1462 as reported. These companies do not use automatic dialers or other equip-
ment to make automated telephone calls and thus do not object to the reported bill. They also do not object to ban-
ning telemarketing calls to emergency and mobile services numbers. 

Some telemarketers asked that S. 1462 be amended to exempt the following automated calls: automated calls 
made by companies to tell people who have ordered products that the item is ready for pickup; automated calls made 
for debt collection purposes; and automated calls that ask a customer to “Please hold. An operator will be with you 
shortly.” 

These exemptions are not included in the bill, as reported. The Committee believes that such automated calls only 
should be permitted if the called party gives his or her consent to the use of these machines. In response to these 
concerns, however, the reported bill does not include the requirement included in the bill as introduced the require-
ment that any consent to receiving an automated call be in writing. The bill as reported thus will allow automated 
calls to be sent as long as the called party gives his or her prior express consent either orally or in writing. 
 

F. CONSTITUTIONAL CONCERNS 
 

Some people have raised questions about whether S. 1462 is consistent with the First Amendment protections of 
freedom of speech. The Committee believes that S. 1462 is an example of a reasonable time, place, and manner re-
striction on speech, which is constitutional. The reported bill, does not discriminate based on the content of the mes-
sage. It applies equally whether the automated message is made for commercial, political, charitable or other pur-
poses. The reported bill regulates the manner (that is, the use of an artificial or prerecorded voice) of speech and the 
place (the home) where the speech is received. 

The Supreme Court has recognized the legitimacy of reasonable time, place, and manner restrictions on speech 
when the restrictions are not based on the content of the message being conveyed. In 1948, the Court upheld an or-
dinance banning sound trucks. Kovacs v. Cooper, 336 U.S. 77 (1948). The Supreme Court also has recognized that 
“in the privacy of the home***the individual's right to be left alone plainly outweighs the First Amendment rights of 
an intruder.” FCC v. Pacifica Found., 438 U.S. 726, 748 (1978). The case upheld an FCC ruling that prohibited the 
daytime broadcast of indecent language. 

*1972 In addition, it is clear that automated telephone calls that deliver an artificial or prerecorded voice message 
are more of a nuisance and a greater invasion of privacy than calls placed by “live” persons. These automated calls 
cannot interact with the customer except in preprogrammed ways, do not allow the caller to feel the frustration of 
the called party,3 fill an answering machine tape or a voice recording service,4 and do not disconnect the line even 
after the customer hangs up the telephone.5 For all these reasons, it is legitimate and consistent with the constitution 
to impose greater restrictions on automated calls than on calls placed by “live” persons. 
 



S. REP. 102-178 Page 4

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

G. CHANGES TO THE BILL AS INTRODUCED 
 

**4 In response to the comments received by the Committee, the version of S.1462 reported by the Committee in-
cludes three changes to the bill as introduced. These changes are as follows: 

a. The reported bill deletes the ban on sending faxes to emergency phones or cellular phones. Some persons have 
fax machines in their cars and may want to receive fax messages. Further, there may be times when an emergency 
situation requires the use of a fax message. 

b. The reported bill deletes the requirement that all consent must be in writing. Many persons order goods over the 
phone and may give their oral consent to being called back by a computer telling them that their product is ready for 
pickup. The reported bill allows the consent to be given either orally or in writing. 

c. The bill as introduced banned automated telephone calls unless the call was placed by a “public school or other 
governmental entity.” The reported bill replaces this language with an exception for “any emergency purposes.” 
This will allow the use of automated calls when private individuals as well as schools and other government entities 
call for emergency purposes. 
 

H. CONCLUSION 
 

The Committee believes that Federal legislation is necessary to protect the public from automated telephone calls. 
These calls can *1973 be an invasion of privacy, an impediment to interstate commerce, and a disruption to essential 
public safety services. Federal action is necessary because States do not have the jurisdiction to protect their citizens 
against those who use these machines to place interstate telephone calls. The Federal Government has a legitimate 
interest in protecting the public, and the regulations required by the reported bill are the minimum necessary to pro-
tect the public against the harm caused by the use of these machines. These regulations are consistent with the con-
stitutional guarantee of free speech. 
 

LEGISLATIVE HISTORY 
 

Senator Hollings introduced S. 1462 on July 11, 1991, which is cosponsored by Senators Inouye, Stevens, Bent-
sen, and Simon. The Communications Subcommittee held a hearing on S. 1462 and S. 1410, the Telephone Adver-
tising Consumer Rights Act, on July 24, 1991. Witnesses included representatives of consumer organizations, the 
Direct Marketing Association, and the mobile telephone services industry. On July 30, 1991, in open executive ses-
sion, the Committee ordered S. 1462 reported, with an amendment in the nature of a substitute, without objection. 

The House of Representatives also has been considering telemarketing legislation. The House Telecommunica-
tions and Finance Subcommittee favorably reported H.R. 1304, the Telephone Advertising Consumer Rights Act, on 
May 9, 1991, and the House Energy and Commerce Committee favorably reported a modified version of H.R. 1304 
on July 30, 1991. This House bill contains restrictions on calls to emergency lines and unsolicited advertising by fax 
machine that are similar to the restrictions contained in S. 1462, as reported. Congresswoman Unsoeld (D–WA) has 
introduced legislation in the House (H.R. 1589) to ban the use of autodialers. No action on this bill has yet been 
taken. 

**5 In the 101st Congress, the House passed a bill (H.R. 2921), similar to the bill it is currently considering but 
that bill was not passed by the Senate before adjourned. 
 

*1974 SUMMARY OF MAJOR PROVISIONS 
 

The bill would accomplish the following: 
1. Emergency and Cellular lines: ban all autodialed calls, and artificial or prerecorded calls, to emergency lines 

and paging and cellular phones. 
2. Computerized calls to homes: ban all computerized calls to the home, unless the called party consents to receiv-

ing them, or unless the calls are made for emergency purposes (the ban applies whether the automated call is made 
for commercial, political, religious, charitable or other purposes). 
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3. Junk Fax: ban all unsolicited advertisements sent by fax machine, unless the receiver invites or gives permis-
sion to receive such advertisements. 

4. Technical and Procedural Requirements: 
a. Autodialers: Autodialers must identify the initiator of the call, must give the telephone number of the business 

placing the call, and must disconnect the line within 5 seconds of receiving notice that the called party has hung up 
the telephone; and 

b. Fax machines: Fax machines must identify the sender on each page or the first page of each transmission, and 
give the telephone number of the sending machine. 
 

ESTIMATED COSTS 
 

In accordance with paragraph 11(a) of rule XXVI of the Standing Rules of the Senate and section 403 of the Con-
gressional Budget Act of 1974, the Committee provides the following cost estimate, prepared by the Congressional 
Budget Office: 

U.S. Congress, 
Congressional Budget Office, 
Washington, DC, September 9, 1991. 

Hon. Ernest F. Hollings, 
Chairman, Committee on Commerce, Science, and Transportation, 
U.S. Senate, Washington, DC. 

Dear Mr. Chairman: The Congressional Budget Office has reviewed S. 1462, the Automated Telephone Con-
sumer Protection Act, as ordered reported by the Senate Committee on Commerce, Science, and transportation on 
July 30, 1991. CBO estimates that enactment of this bill would result in increased costs to the federal government of 
$750,000 over the next five years. Enactment of S. 1462 would not affect direct spending or receipts. Therefore, 
pay-as-you-go procedures would not apply to the bill. 

S. 1462 would ban all prerecorded or automatically-dialed telephone calls to emergency, paging, or cellular tele-
phone numbers and to residential subscribers without the express prior constant of the called party. The bill also 
would ban unsolicited facsimile advertisements. Finally, S. 1462 would require the Federal Communications Com-
mission (FCC) to revise standards for facsimile and autodialing machines to require that they provide certain infor-
mation about the sender. 

*1975 Based on information from the FCC, CBO estimates that development, implementation, and enforcement 
of the various bans and standards required by the bill would result in increased costs to the federal government of 
$750,000 over the next five years. 

**6 No costs would be incurred by state or local governments as a result of enactment of this bill. 
If you wish further details on this estimate, we will be pleased to provide them. The CBO staff contact is John 

Webb, who can be reached at 226–2860. 
Sincerely, 

Robert D. Reischauer, Director. 
 

REGULATORY IMPACT STATEMENT 
 

In accordance with paragraph 11(b) of rule XXVI of the Standing Rules of the Senate, the Committee provides the 
following evaluation of the regulatory impact of the legislation, as reported. 
 

NUMBER OF PERSONS COVERED 
 

This bill, as reported imposes a limited regulatory burden on some equipment manufacturers and some telemar-
keters. As a result of this legislation, telemarketers must obtain the express consent of any residential telephone sub-
scriber before placing an automated telephone call to that subscriber (unless the call is made for emergency pur-
poses.) Most telemarketers that have contacted the Committee do not use these machines to place automated tele-
phone calls to consumers' homes. If they do use these machines, such consent can be obtained at the beginning of a 
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telephone call by a “live” person. For instance, when a consumer answers the phone, a “live” person can ask the 
consumer if he or she consents to listening to a recorded or computerized message. If the consumer indicates express 
consent, the “live” caller may switch to a recorded or computerized message. The Committee does not believe that 
this consent requirement will be an inordinate regulatory burden on the telemarketer. 

Telemarketers also will be required to ensure that they do not place automated calls to residential customers, to 
emergency lines, or to cellular or paging numbers. These restrictions are necessary to accomplish the objectives of 
the bill. The bill, as reported, does not bar telemarketers from placing automated calls to business users. 

Also, the reported bill prohibits telemarketers from sending unsolicited advertisements via a fax machine. Under 
the definition of “unsolicited advertisement” contained in the bill, the recipient either must invite or must give his or 
her permission to receive an advertisement via a fax machine. In other words, as long as the recipient of a fax either 
invites or gants permission, telemarketers may continue to send such fax messages. While telemarketers will be re-
sponsible for determining whether a potential recipient of an advertisement, in fact, has invited or given permission 
to receive such fax messages, such a responsibility, is the minimum necessary to protect unwilling recipients from 
receiving fax messages that *1976 are detrimental to the owner's uses of his or her fax machine. Such restrictions do 
not apply to fax messages that are not “advertisements.” 

Finally, the bill imposes some minimal technical requirements on all fax machines to include the name, address, 
and telephone number of the person sending any fax message. In addition, automated telephone equipment manufac-
turers must ensure that their equipment disconnects the called party's line within 5 seconds of the time the equipment 
is notified that the called party has hung up the telephone. These requirements may impose a minimal burden on the 
manufacturers of such machines, although most machines already comply with these requirements. The Committee 
has received no objections to these requirements. 

**7 These minimal burdens must be compared to the great number of people who will benefit from the protection 
of these regulations. As noted previously, it is estimated that these machines are used to call as many as 7 million 
Americans every day. 
 

ECONOMIC IMPACT 
 

The reported bill may have a minimal economic impact on the telemarketing industry. The bill prohibits telemar-
keters from using artificial or prerecorded voice messages to residential consumers without the prior express consent 
of the recipient of the call. As noted previously, however, most telemarketers do not place unsolicited telephone 
calls to residential customers using artificial or prerecorded messages. Further, this legislation continues to permit 
telemarketers to contact potential customers using “live” persons to place telephone calls, to call business customers 
through artificial or prerecorded voice messages, or to engage in any other method of advertising. The fact that the 
major telemarketers do not oppose this legislation further reflect the view that the potential economic impact on 
telemarketers, if any, will be small. 
 

PRIVACY 
 

The reported bill will result in a significant benefit in protecting the personal privacy of residential telephone sub-
scribers. The evidence gathered by the Committee indicates that a substantial proportion of the public believes that 
these calls are a nuisance and an invasion of one's privacy rights in the home. The Supreme Court has recognized 
explicitly that the right to privacy is founded in the Constitution, and telemarketers who place telephone calls to the 
home can be considered “intruders” upon that privacy. 
 

PAPERWORK 
 

The reported bill adds a new section to the Communications Act of 1934, and it requires the FCC to revise its 
technical and procedural standards for fax machines and automated telephone equipment. These technical and pro-
cedural standards already exist in the industry; the FCC need only accept these standards, which already have been 
developed by the industry. The FCC also may initiate*1977 a rulemaking proceeding to develop regulations to en-
force the provisions of this bill. Such rulemaking proceedings are unlikely to require a great deal of paperwork be-
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cause of the relatively straight-forward nature of the restrictions contained in this bill. The reported bill imposes no 
additional reporting requirements on any of the parties affected by the legislation. The paperwork burden on the 
FCC and on any parties affected by this bill thus will be minimal. 
 

SECTION-BY-SECTION ANALYSIS 
 

SECTION 1–SHORT TITLE 
 

This section states that the bill's short title is the “Automated Telephone Consumer Protection Act.” 
 

SECTION 2–RESTRICTIONS ON THE USE OF AUTOMATED TELEPHONE EQUIPMENT 
 

Subsection (a) adds a new section 228 to the Communications Act of 1934 establishing regulations concerning 
automatic dialing devices, fax machines, artificial or prerecorded voice messages, or other similar devices. The regu-
lations concerning the use of these machines apply to the persons initiating the telephone call or sending the mes-
sage and do not apply to the common carrier or other entity that transmits the call or message and that is not the 
originator or controller of the content of the call or message. 

**8 Subsection (a) of new section 228 sets forth definitions of an “automatic telephone dialing system,” a “tele-
phone facsimile machine” and an “unsolicited advertisement.” 

New section 228(b)(1) prohibits any call using any automated telephone dialing system, or an artificial or prere-
corded voice, to emergency, paging, or cellular telephone lines. 

New section 228(b)(2) prohibits any call to a residence using an artificial or prerecorded voice message without 
the prior, express, oral or written consent of the called party, unless the call is initiated for emergency purposes. The 
FCC shall define what constitutes an “emergency.” In general, any threat to the health or safety of the persons in a 
residence should be considered an emergency. In adopting a definition of this term, the FCC should consider 
whether disconnecting telephone service would constitute an emergency. If so, telephone companies would be per-
mitted to use an artificial or prerecorded voice message to alert their customers that their telephone service was 
about to be disconnected unless payment of the outstanding balance was received. 

New section 228(b)(3) prohibits sending unsolicited advertisements by a fax machine. 
New section 228(c)(1)(A) prohibits the sending of a communication by a fax machine or automatic telephone dial-

ing system that does not comply with technical standards prescribed under new section 228(c). 
New section 228(c)(1)(B) requires that any message sent by a computer or other electronic device via fax machine 

must identify the *1978 date, time, company's name, and phone number in the margin of every page, or on the first 
page. 

New section 228(c)(2) requires the FCC to set technical standards so that all fax machines which are manufac-
tured after 6 months after the date of enactment of this section and which can be used for unsolicited advertising 
have the capability of making such identification of the sender of the message. The FCC shall exempt from such 
standards, for 18 months, those fax machines that cannot engage in automatic dialing and transmission and that can-
not operate with a computer. 

New section 228(c)(3) requires the FCC to set technical standards for systems sending artificial or prerecorded 
voice messages via telephone. New section 228(c)(3)(A) requires all artificial or prerecorded telephone messages to 
identify the business initiating the call and to state the telephone number or address of such business. 

New section 228(c)(3)(B) requires any artificial or prerecorded voice system to release the called party's line 
within 5 seconds of receiving notification that the called party has hung up. This provision does not require such 
equipment to disconnect within 5 seconds of the time called party actually hangs up; it requires disconnection with 5 
seconds of the time it is notified by the telephone network that the called party has hung up. This clarification is in-
cluded in recognition that some telephone companies are not able to notify the calling party that the called party has 
hung up for several seconds. It is thus unrealistic to except such equipment to disconnect the line before it recog-
nizes that the called party actually has hung up the telephone. 

**9 New section 228(d) states that nothing in this legislation preempts more restrictive State action regarding the 
use of fax machines, automatic telephone dialing systems, and artificial or prerecorded voice messages. 
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Subsection (b) of the reported bill is a conforming amendment. 
 

*0 CHANGES IN EXISTING LAW 
 

In compliance with paragraph 12 of rule XXVI of the Standing Rules of the Senate, changes in existing law made 
by the bill, as reported, are shown as follows (existing law proposed to be omitted is enclosed in black brackets, new 
material is printed in italic, existing law in which no change is proposed is shown in roman): 
 

COMMUNICATIONS ACT OF 1934 
 

Section 2 of that Act 
 

APPLICATION OF ACT 
 

Sec. 2. (a) *** 
(b) Except as provided in section 223 or sections 224 [and 225], 225, and 228 and subject to the provisions of sec-

tion 301 and Title VI, nothing in this Act shall be construed to apply or to give the Commission jurisdiction with 
respect to (1) charges, classifications, practices, services, facilities, or regulations for or in connection with intrastate 
communication service by wire or radio of any carrier, or (2) any carrier engaged in interstate or foreign communi-
cation solely through physical connection with the facilities of another carrier not directly or indirectly controlling or 
controlled by, or under direct or indirect common control with such carrier, or (3) any carrier engaged in interstate or 
foreign communication solely through connection by radio or by wire and radio, with facilities, located in an adjoin-
ing State or in Canada or Mexico (where they adjoin the State in which the carrier is doing business), another carrier 
not directly or indirectly controlling or controlled by, or under direct or indirect common control with such carrier, 
or (4) any carrier to which clause (2) or clause (3) would be applicable except for furnishing interstate mobile radio 
communication service or radio communication service to mobile stations on land vehicles in Canada or Mexico; 
except that sections 201 through 205 of this Act, both inclusive, shall, except as otherwise provided therein, apply to 
carriers described in clauses (2), (3), and (4). 
 

Title II of that Act 
 

TITLE II–COMMON CARRIERS 
 

Secs. 201 through 227 *** 
Sec. 228. Restrictions on the Use of Automated Telephone Equipment.–(a) Definitions.–As used in this section– 
(1) The term “automatic telephone dialing system” means equipment which has the capacity– 
(A) to store or produce telephone numbers to be called, using a random or sequential number generator; and 
(B) to dial such numbers. 
(2) The term “telephone facsimile machine” means equipment which has the capacity to transcribe text or images, 
or both, from paper into an electronic signal and to transmit that signal over a regular telephone line. 
(3) The term “unsolicited advertisement” means any material advertising the commercial availability or quality of 
any property, goods, or services which is transmitted to any person without that person's prior express invitation 
or permission. 
**10 (b) Restrictions.–It shall be unlawful for any person within the United States– 
(1) to make any call using any automatic telephone dialing system or an artificial or prerecorded voice– 
(A) to any emergency telephone line of any hospital, medical physician or service office, health care facility, or 
fire protection or law enforcement agency; or 
(B) to any telephone number assigned to paging or cellular telephone service; 
(2) to initiate any telephone call to any residence using an artificial or prerecorded voice to deliver a message 
without the prior express consent of the called party, unless the call is initiated for emergency purposes; or 
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(3) to send an unsolicited advertisement by a facsimile machine. 
(c) Technical and Procedural Standards.– 
(1) Prohibition.–It shall be unlawful for any person within the United States– 
(A) to initiate any communication using a telephone facsimile machine, or to make any telephone call using any 
automatic telephone dialing system that does not comply with the technical and procedural standards prescribed 
under this subsection, or to use any telephone facsimile machine or automatic telephone dialing system (to make 
any telephone solicitation) in a manner that does not comply with such standards; or 
(B) to use a computer or other electronic device to send any message via a telephone facsimile machine unless 
such person clearly marks, in a margin at the top or bottom of each transmitted page of the message or on the first 
page of the transmission, the date and time it is sent and an identification of the business sending the message and 
the telephone number of the sending machine or of such business. 
(2) Telephone facsimile machines.–The Commission shall revise the regulations setting technical and procedural 
standards for telephone facsimile machines to require that any such machine which– 
(A) is manufactured after 6 months after the date of enactment of this section, and 
(B) can be used for the distribution of unsolicited advertising, 
clearly marks, in a margin at the top or bottom of each transmitted page or on the first page of each transmission, 
the date and time sent, an identification of the business sending the message, and the telephone number of the 
sending machine or of such business. The Commission shall exempt from such standards, for 18 months after 
such date of enactment, telephone facsimile machines that do not have the capacity for automatic dialing and 
transmission and that are not capable of operation through an interface with a computer. 
(3) Artificial or prerecorded voice systems.–The Commissioner shall prescribe technical and procedural standards 
for systems that are used to transmit any artificial or prerecorded voice message via telephone. Such standards 
shall require that– 
(A) all artificial or prerecorded telephone messages (i) shall, at the beginning of the message, state clearly the 
identity of the business initiating the call, and (ii) shall, during or after the message, state clearly the telephone 
number or address of such business; and 
**11 (B) any such system will automatically release the called party's line within 5 seconds of the time the system 
receives notification that the called party has hung up, to allow the called party's line to be used to make or receive 
other calls. 
(d) State Law Not Preempted.–Nothing in this section or in the regulations prescribed under this section shall pre-

empt any State law that imposes more restrictive intrastate requirements or regulations on, or which prohibits– 
(1) the use of telephone facsimile machines or other electronic devices to send unsolicited advertisements; 
(2) the use of automatic telephone dialing systems to transmit prerecorded telephone solicitations; or 
(3) the use of artificial or prerecorded voice messages. 

 
1 See, e.g., Unsolicited Telephone Calls, 77 FCC 2d 1023 (1980); Automatic Dialing Devices, FCC Release No. 

86–352 (1986). 
 

2 Statement of Alfred C. Sikes, Chairman, FCC, before the Subcommittee on Communications, Committee on 
Commerce, Science, and Transportation, on S. 1410, S. 1462, and S. 857, July 24, 1991, pp. 1–2. 
 

3 For instance, Mr. Steve Hamm, Administrator of the South Carolina Department of Consumer Affairs, testified 
that “[O]ne of the constant refrains that I hear *** from consumers and business leaders who have gotten these kinds 
of computerized calls is they wish they had the ability to slam the telephone down on a live human being so that that 
organization would actually understand how angry and frustrated these kinds of calls make citizens, and slamming a 
phone down on a computer just does not have the same sense of release.” Communications Subcommittee Hearing 
on S. 1410, S. 1462, and S. 857, July 24, 1991. Hearing Transcript, p. 22. 
 

4 When machines call a person using an answering machine, the automated call can fill the entire tape of the an-
swering machine, thereby preventing the called party from receiving other messages from other callers. When a per-
son uses a voice recording system from the telephone company, the person often is required to pay for every mes-
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sage that is recorded. The amount of the payment often varies depending on the length of the call. When “live” per-
sons place these telemarketing calls, they usually hang up soon after realizing that the called party is not personally 
available, thus minimizing payment. 
 

5 The disconnection problem is especially important and is one of the principal reasons why automated calls are 
more of a nuisance than calls placed by “live” persons. Automated calls often do not disconnect the line after the 
called party hangs up, thereby preventing the called party from being able to use his or her line to make outgoing 
calls. Testimony before the Committee and press accounts have given numerous examples of persons who tried to 
place a call for emergency purposes and who could not use their phones because the phones were tied up by an 
automated machine that failed to recognize that the called party had hung up the phone. 

This problem is not solved completely by the requirement in S. 1462 that these machines disconnect the line 
within five seconds of the time that the telephone network notifies the machines that the called party has hung up. 
When a called party hangs up on a “live” person, the “live” person can hear the called party hang up and can dis-
connect the line immediately. A machine, however, does not hear the called party hang up the phone. The ma-
chine must await a disconnect signal transmitted by the telephone network. The testimony of the FCC indicates 
that it can take up to 32 seconds for the telephone network to generate this signal so that the machine knows to 
disconnect its end of the line. Thus, even if the machines are required to disconnect within five seconds of being 
notified that the called party has hung up, the called party's line can remain tied up for up to 37 seconds after he or 
she hangs up the phone. 

  
S. REP. 102-178, S. Rep. No. 178, 102ND Cong., 1ST Sess. 1991, 1991 U.S.C.C.A.N. 1968, 1991 WL 211220 
(Leg.Hist.) 
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